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CURRENT EVENTS. 





AppornTMENT OF A U. S. Circuit JupGe.— 
In our last number we mentioned the death 
of Hon. John Baxter, Judge of the Sixth Ju- 
dicial Circuit of the United States. We now 
chronicle the appointment of his successor. 
We subjoin a brief shetch of -his life, for 
which we are indebted to the Ohio Law Jour- 
nal: ‘*‘Howell Edmunds Jackson, of Nash- 
ville, Tenn., appointed, and confirmed, to 
succeed Judge Baxter, was born in Paris, 
Tenn, April 8, 1832; in 1840 his parents re- 
moved to Jackson ; he received a classical edu- 
cation, graduating at West Tennessee Col- 
lege in 1848, and afterward studying for two 
years at the University of Virginia; studied 
law in Jackson, under his kinsmen, Judges 
A. W. O. Totten and Milton Brown; entered 
the Lebanon law school in 1855, graduated 
the following year, and commenced the prac- 
tice of law at Jackson; removed to Memphis 
in, 1859, and engaged in the practice of law; 
served on the Supreme bench by appointment 
on two occasions, and was once a prominent 
candidate for Supreme Judge before the 
nominating convention; removed to Jackson 
in 1876; was elected to the State House of 
Representatives in 1880 on the State Credit 
platform, was elected to the U. S. Senate as 
a Democrat, to succeed Jas. E. Bailey, Dem- 
ocrat, and took his seat March 4, 1881. His 
Senatorial term of service ends March 3, 
1887.”’ 





Twice In JEOPARDY.—A contemporary com- 
plains that courts often set at liberty crim- 
inals who have not been tried, or ‘‘put in 
jeopardy”’ at all, and cites, in illustration, a 
case in Pennsylvania, in which, after the jury 
was sworn in a murder case, the court, 
with the consent of the prosecution and the 
defendant, dismissed the jury for the night, 
and the next morning discharged them and 
caused another jury to be empannelled in 
their stead. The Supreme Court (of course), 
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held that the prisoner was twice put in jeop- 
ardy, and, inthe language of our contempo- 
rary, ‘‘The result was, to turn loose a mur- 
derer without even trying him for his crime.’’ 

Rules of law must, in the nature of things, 
be general, and those relating to criminal 
procedure must be strictly enforced. In the 
matter of ‘‘jeopardy,’’ the law must draw the 
line somewhere, and naturally draws it at the 
swearing of the jury, by which the fate of the 
prisoner is placed in their hands. Otherwise 
when would the jeopardy begin? When the 
testimony of the prosecution had been given? 
Or when the whole of the evidence was in? 
Or when the jury had heen charged? Mani- 
festly the peril of the trial commences when 
it becomes the duty of the selected men who 
compose the jury to decide the issue. That 
the prisoner consented to the dismissal of the 
jury for the night, or their dischage in the 
morning, did not authorize either proceeding, 
for it is well settled that in such cases the 
consent of the prisoner to any material varia- 
tion fram the due course of criminal proced- 
ure is not obligatory on him. 

Our contemporary thinks that the case 
‘*forcibly illustrates the too common readiness 
of courts to strain a point in favor of the 
criminal, instead of fairly interpreting the 
law in the interests of society.”’ We think 
that it forcibly illustrates the occasional, not 
too common, practice of trial courts, of ad- 
ministering justice in a slipshod and irregu- 
lar manner, and deviating in important cases 
from the well established routine of judicial 
procedure, for no better reasons than consid- 
erations of trivial inconvenience. Clearly 
the court should not have dismissed the jury 
at night, nor discharged them in the morning, 
and it was that error that ‘‘turned loose a 
murderer without trying him at all.’’ 





Contempt oF Court—Srrixes.—The cur- 
rent sensation of labor strikes has brought to 
the front the law relating to contempt of 
court. Among other railroads, the em- 
ployees of which are engaged in the present 
strike, is the Texas and Pacific Railroad, 
which is in the hands of receivers appointed 
by the Circuit Court of the United States. 

Several persons were arrested, charged 
with obstructing the operation of that road, 
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and brought before Judge Pardee, the Cir- 
cuit Judge, who ordered them to be impris- 
oned for contempt of court, promising 
greater severity in case of other offenses of 
the same character. Judge Pardee’s lan- 
guage on the subject is strong and emphatic. 
He says: 

‘‘The officers and the property of the com- 
pany in the custody of the. court are entitled 
to, and must have the full protection that the 
court can give under the law of the land, and 
this,whether the grievance comes from within 
or without. If any employee of the receivers 
has any grievance or complaint as to his em- 
ployment, or wages, or treatment, he can bring 
the matter before the court, and the court will 
hear and arbitrate, and see justice done in the 
premises. It is well-settled law, that who- 
ever unlawfully interferes with property in 
the possession of a court, is guilty of con- 
tempt of that court, and I regard it as equal- 
ly well settled, that whoever unlawfully inter- 
feres with officers and agents of the court in 
the full and complete possession and man- 
agement of property in the custody of the 
court, is guilty of a contempt of court, and it 
is immaterial, whether this unlawful interfer- 
ence comes in the way of actual violence or 
by intimidation and threats. The employees 
of the receivers, although pro hac vice officers 
of the court, may quit their employment as 
can employees of private parties or corpora- 
tions; provided they do not thereby inten- 
tionally disable the property, but they must 
quit peaceably and decently; where they 
combine and conspire to quit with or without 
notice, with the object and intent of crippling 
the property or its operation, I have no 
doubt that they thereby commit a contempt, 
and all those who combine and conspire with 
employees to thus quit, or as officials of labor 
organizations issue pretended orders to quit, 
or to strike, with an intent to embarrass 
the court in administering the property, ren- 
der themselves liable for contempt of court.’’ 

On the subject of labor organizations 
Judge Pardee says: 

“‘Labor organizations are lawful and gen- 
erally laudable associations, but they have no 
legal status or authority, and stand before 
men and the law on no better footing than 
than other social organizations, and it is pre- 
posterous that they should attempt to issue or- 





ders that free men are bound to obey. No 
man can stand in a court of justice, and shel- 
ter himself behind any such organization 
from the consequences of his own unlawful 
acts. Itis apart of this case, and has been 
established by evidence taken under the di- 
rection of the court, that among all the em- 
ployees of the receivers, in operating over 
1,500 miles of railway, there was no com- 
plaint made to the receivers or to the court, 
by any employee, of bad treatment, or insuf- 
ficient wages, or other grievances, and yet 
orders were issued from a secret organization 
to all the employees to quit work, to strike, 
to cripple the operations of a great thorough- 
fare for travel and commerce, and many em- 
ployees confederating and combining, did 
quit, and induced and forced others to quit, 
and did hinder and delay the operation of the 
railway, and did damage the property in the 
possession of the court many thousands of 
dollars. This action was a gross contempt 
of court, wholly unreasonable and unjustifi- 
able.’’ 

With manifest significance the Judge re- 
minds all concerned of the indefinite power 
of a court of record to punish criminal con- 
tempt of court. ‘‘It may not be generally 
known, but the power of the court and the 
law in punishing such cases, is unlimited 
in terms in imposing fines or imprisonment ; 
the extent of either is a matter wholly within 
the discretion of the judge.”’ 

All this tends to confirm the received opin- 
ion, that in this world there are very few sit- 
uations so miserable as to be absolutely des- 
titute of compensation. It must be no small 
consolation to the parties who hold the bene- 
ficial interest in a bankrupt railroad, operat- 
ed by a receiver, to reflect that their inter- 
ests, such as they may be, are under the spe- 
cial control of a tribunal, able and willing to 
protect them, and to punish all aggressors, 
by processes swift, sure, sharp, and suffi- 
cient. 





Can A LAWYER RECOVER THE VALUE OF HIS 
LEGAL SERVICES BEFORE A JURY OF FARMERS. 
— Our Missouri subscribers are no doubt 
familiar with the important litigation, carried 
on for years between the St. Louis Gas-light 
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Company and the City of St. Louis. Messrs. 
Noble and Orrick, among others, were en- 
gaged in that litigation, and, for the Gaslight 
Company, brought a suit against the city, 
agreeing to accept $2,000 for their services. 
The agreement contemplated proceedings, al- 
most or altogether formal, but when the con- 
troversy assumed greater proportions, and 
the demands of the Gas-light Company was 
vehemently contested, much unexpected la- 
bor devolved upon the counsel, and the agree- 
ment, as they insisted, was abandoned by 
both parties. The Gas-light Company recov- 
ered and collected a judgment for $974.000 
from the city; and Messrs. Noble and Orrick 
found it necessary to bring suit against the 
Gas-light Company, lately their client, claim- 
ing for their services $50.000; or about five 
per cent. on the amount of the judgment. 
The defendant company denied that the orig- 
inal agreement had been abrogated, and, ap- 
prehending that a city jury would have too 
high an appreciation of the value of legal 
services, obtained a change of venue to an 
interior county, and a jury composed chiefly 
of farmers, awarded the lawyers $25,000, 
one-half the amount sued for. Although the 
amount recovered is not as large as the 
plaintiffs deserved, it is sufficient to show that 
even a jury of farmers can at least partially 
appreciate the value of legal services, and 
can understand that the compensation should 
bear a proper proportion to the amount in- 
volved in the controversy. 








NOTES OF RECENT DECISIONS. 





ConsTITUTIONAL Law—Minit1A—RIGut TO 
Bear Arms.—The Supreme Court of the 
United States have recently decided a case of 
some interest, involving the right of a State 
to organize and regulate its own militia in 
such manner as it may deem most politic and 
judicious. The case was brought up by writ 
of error from the Supreme Court of Illinois.? 

The facts are, that in Illinois the active or- 
ganized militia of the State is limited hy law 
to eight thousand men; that all military or- 
ganizations, other than those included in that 


1 Presser v. People, S. C. U. S., Jan. 4, 1886, Report- 
er, p. 257. 





force and authorized by the governor are il- 
legal, and the formation of such a body, or 
participation in its parades is punishable asa 
misdemeanor ; that, nevertheless, Presser and 
others organized a military company, and pa- 
raded with arms in violation of the law, they 
not being part of the eight thousand men, or . 
otherwise authorized by law to bear arms and 
parade in public. 

Upon this state of facts the Supreme 
Court of the United States decides, that the 
two sections of the Military Code of Illinois, 
under which Presser was indicted, are separ- 
arable from the remainder of the act, and 
therefore can upon the question of constitu- 
tionality be considered alone.? In construing 
these sections the court decides that the State 
of Illinois might well limit the organized mil- 
itia to eight thousand men, provide for the 
arming and equipment of that force, and 
prohibit all other persons from organizing 
military bodies and parading in arms. Such 
jegislation, the court holds, is not in contra- 
vention of the constitution of the United 
States. Although all men of military age 
within the limits of the several States, con- 
stitute, in one sense, the militia of that State, 
and as such are subject, in proper cases, to 
the call of the general government for active 
service, there is no duty incumbent upon the 
States to keep that immense mass of physical 
force organized and ready for such service. 
That matter is wholly within the jurisdiction of 
the several States,which can in their discretion 
provide for arming and organizing a ‘suitable 
portion of the militiato be ready for such emer- 
gencies as may occur. The constitution im- 
poses no duty upon Congress to interfere with 
the militia organization of the several States, 
still less does it confer any rights upon indi- 
vidual citizens to combine and organize them- 
selves into military bodies, without the sanc- 
tion of either Congress or the State. Upon 
this point the court says: ‘The right volun- 
tarily to associate together as a military com- 
pany or organization, or to drill or parade 
with arms, without, and independent of, an 
act of Congress or law of the State authoriz- 
ing the same is not an attribute of national 
citizenship. Military organization and mili- 


2 Packet Co. v. Keokuk, 95 U. S. 80; Penneman’s 
Case, 103 U. S. 717; Unity v. Burrage, 103 U. S. 459; 
Trademark Cases, 100 U. S. 82. 
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tary drill and parade under arms are subjects 
especially under the control of the govern- 
ment of every country. They cannot be 
claimed asa right independent of law. Under 
our political system they are subject to the 
regulation and control of the State and Fed- 
eral governments, acting in due regard to 
their respective perogatives and powers. The 
Constitution and laws of the United States 
: will be searched in vain for any support to 
the view that these rights are privileges and 
immunities of citizens of the United States, 
independent of some specific legislation on the 
subject. It cannot be successfully questioned 
that the State governments, unless restrained 
by their own constitutions, have the power to 
regulate or prohibit associations and meetings 
of the people, except in the case of peaceable 
assemblies to perform the duties or exercise 
the privileges of citizens of the United States ; 
and have also the power to control and regu- 
late the organization, drilling, and parading 
of military bodies and associations, except 
when such bodies or associations are author- 
ized by the militia laws of the United States. 
The exercise of this power by the States is 
necessary to the public peace, safety, and 
good order. To deny the power would be to 
deny the right of the State to disperse as- 
semblages organized for sedition and treason, 
and the right to suppress armed mobs, bent 
onriot and rapine. In the case of New York 
v. Miln,’ this court said: ‘We choose rather 
to plant ourselves on what we consider im- 
pregnable positions. These are, that a State 
has the same undeniable and unlimited juris- 
diction over all persons and things within its 
territorial limits as any foreign nation, when 
that jurisdiction is not surrendered or re- 
strained by the Constitution of the United 
States; that by virtue of this, itis not only 
the right, but the bounden duty of a State to 
advance the safety, happiness and prosperity 
of its people, and to provide for its general 
welfare by any and every act of legislation 
which it may deem to be conducive to these 
ends, where the power over that particular 
subject, or the manner of its exercise is not 
surrendered or restrained in the manner just 
stated’, namely, by the Constitution and laws 
of the United States.’’* Upon the question 


311 Pet., 102. 
4 See, also, Gibbons v. Ogden, 9 Wheat. 203; Gilman 





whether the sections of the Military Code of 
Illinois which are under consideration, con- 
flict with the Second Amendment of the Con- 
stitution, the court says: ‘‘The Second 
Amendment declares: ‘A well-regulated mil- 
itia being necessary to the security of a free 
State, the right of the people to keep and 
bear arms shall not be infringed.” We think 
it clear that the sections under consideration, 
which only forbid bodies of men to associate 
together as military organizations, or to drill 
or parade with arms in cities and towns, un- 
less authorized by law, do not infringe the 
right of the people to keep and bear arms. 
But a conclusive answer to the contention that 
this amendment prohibits the legislation in 
question lies in the fact that the amendment 
is a limitation only upon the power of Con- 
gress and the national government, and not 
upon that of the States. It was so held by 
this court in the caseof U. S. v. Cruikshank,° 
in which the chief justice in delivering the 
judgment of the court, said, that the right of 
the people tokeep and bear arms is not a 
right granted by the Constitution. Neither 
is it in any manner dependent upon that in- 
strument. The Second Amendment declares 
that it shall not be infringed, but this, as has 
been seen, means no more than that it shall 
not be infringed by Congress. This is one 
of the amendments that has no other effect 
than to restrict the powers of the national 
government, leaving the people to look for 
their protection against any violation by their 
fellow-citizens of the rights it recognizes to 
what is called in New York v. Miln,® the 
‘powers which relate to merely municipal leg- 
islation, or what was perhaps more properly 
called ‘internal police,’ ‘not surrendered or 
restrained’ by the Constitution of the United 
States.’’ 7 

It will no doubt be news to most people, 
not members of the legal profession, and to 
many who are, that the Constitution of the 


v. Philadelphia, 3 Wall. 713; License Tax Cases, 5 Ib. 
462; United States v. DeWitt, 9 Ib. 41; United States 
v. Cruikshank, 92 U. S. 542 

592 U. S., 542. 

6 Supra. 

7 Barron v. Baltimore, 7 Pet. 248; Fox v. Ohio, 5 
How. 410; Twitchell v. Commonwealth, 7 Wall. 327; 
Jackson v. Wood, 2 Cow. 819; Commonwealth v. Pur- 
chase, Pick. 521; United States v. Cruikshank, 1 
Woods, 308; State v. Newsom, 5 Ired. 250; Andrews v. 
State, 3 Heisk. 165; Fife v. State, 31 Ark. 455. 
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United States does not secure to the citizens 
of the United States the right to ‘‘keep and 
bear arms.’’ Such, however, is manifestly 
the effect of the ruling under consideration, 
the clause in the Second Amendment on that 
subject, the court regards as a limitation up- 
on the powers of Congress, prohibiting that 
body and the general government from in- 
fringing that right. Whatever privileges 
therefore connected with bearing arms may 
be desired by any citizen,he must look for to 
his State, not to the United States. 





Lire Insurance — AccIDENT PoLicy — 
Insanity — Suicipe. — A case of much 
interest relating to the subjects of Life 
Insurance and insanity, was decided re- 
cently by the U. S. Circuit Court for 
the Eastern Division of Wisconsin.* The facts 
were that in May 1884, Mr. Crandall took out 
an accident policy for $10.000, his wife, who 
was the plaintiff in the action, being the ben- 
eficiary—In the policy it was provided that 
the insurance should not extend to death or 
disability ‘‘which may have been caused 
wholly or in part by bodily infirmities or di- 
sease.”’ 

While the policy was in force the insured 
Edward M. Crandal took his life by hanging, 
and the jury to whom the case was submitted 
for a special verdict on the facts, found that 
at the time of the act of self-destruction, he 
was insane. The court, after reciting the 
facts, adds: 

‘*The question reserved for consideration 
by the court, and now to be determined, is 
whether the death was one covered by the 
policy. The question of liability, as it here 
arises upon an accident policy of insurance, 
seems to be one of first impression. Unaided 
by direct authority, the court is called on to 
determine, First, whether under such a policy 
as this, death from self destruction occuring 
when the insured is insane, may be said to 
have been caused by bodily injuries effected 
through accidental means. This question, it 
will be understood, is here to be considered 
quite independently of the question whether 
disease or physical infirmity was a promot- 
ing cause of death.”’ 


8 Crandal v. Accident Insurance Company of North 
America, Chicago Legal News, April 10, 1886, p. 267. 





The court then assumes upon the ver- 
dict and the facts that ‘‘when the deceased 
took his life, it was not his voluntary rational 
act,’’* and proceeds to argue that, ‘‘if in con- 
segence of his condition of irresponsibility, 
the violence while inflicted upon himself, was 
the same as if it had operated upon him from 
without, why was not the death an accident, 
within the definition of the term as given by 
Bouvier, namely, an event which, under the 
circumstances, is unusual and unexpected by 
the person to whom it happens. The hap- 
pening of an event without the concurrence 
of the will of the person by whose ageticy it 
was caused.”’ 

The court in pursuing this subject cites a 
number of cases in which the fatal act was 
the act of the deceased, and yet held to be an 
accident within the meaning of an accident 
policy ; that of a man in a dazed and uncon- 
scious condition who, in a railway car walked 
to the platform,and fell to the ground ; ” that 
of a person killing himself while in a state of 
delirium, the court saying that such deaths 
and those resulting from taking poison by 
mistake are more properly deaths by accident 
than deaths by suicide." In an English case, 
the court” in passing upon the question 
whether a policy of insurance upon life is 
rendered void by the suicide of the insured 
when insane, speaks of such a death as just 
as much an accident, as if the insured had 
fallen from the top of the house. 

Upon a review of these cases, the court ar- 
rives at the conclusion that the death of a 
person who while insane takes his own life is 
not suicide, but a death by accident, and up- 
on that point within the terms of the policy 
under consideration. 

There is, however, another question of 
much interest involved in this case, and that 
is what under the provisions of a policy that 
covers accidents only, was the cause of 
death? On this subject Mr. Justice Miller 
says: ‘‘One of the most valuable criteria 
furnished by the authorities, is to ascertain 
whether any new cause has intervened between 
the fact accomplished and the alleged cause. 
If a new force or power has intervened, of it- 


9 See Breasted v. Farmers’, ete. Co., 4 Hill, 73, 75. 
10 Scheiderer v. Ins. Co., 58 Wis. 13. 

ll Pierce v. Travelers’. etc. Co., 34 Wis. 395. 

12 How v. Life Ins. Co., 7 Jurist. (N. S.) 693. 

13 Ins. Co. v. Tweed, 7 Wall. 44. 
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self sufficient to stand as a cause of the misfor- 
tune, the other must be considered too re- 
mote.’’ In another case, Mr. Justice Strong 
says: 

‘*There is undoubtedly difficulty in many 
cases attending the application of the maxim, 
‘proxima causa non remota spectatur,’ but none 
when the causes succeed each other in order 
of time. In such cases the rule is plain. 
When one of several successive causes is suf- 
ficient to produce that effect, the law will not 
regard an antecedent cause of that cause, or 
the ‘causa causans.’ Insuch a case there is 
no doubt which cause is the proximate one, 
within the meaning of the maxim. But when 
there is no order of successionin time, when 
there are two concurrent causes of a loss, the 
predominating efficient one must be regarded 
as the proximate, when the damage done by 
each can not be distinguished.”’ 

{In support of this view the court cites a 
number of English cases, and one decided by 
the Supreme Court of the United States,” and 
it will be borne in mind that these are ‘‘acci- 
dent’’ cases. In one of them the insured be- 
came suddenly insensible while bathing, and 
was found ina shallow pool, drowned. The 
drowning was held to be the cause of the 
death, not the sudden attack which caused 
it. Another case was like it, the deceased 

‘was crossing a stream, was taken with an epil- 
eptic fit,fell into the water and was drowned. 
The cause of death was held to be the drown- 
ing, not the epileptic fit, and the drowning 
was therefore accidental and charged the com- 
pany.” And so withthe other cases cited. 
The opinion of the court on this point is suf- 
ficiently supported by authority, but in one 
point of view we could wish the ruling clearer. 
The policy expressly excepts death caused 
‘‘wholly or in part by bodily infirmities or 
disease.”” Now, has this expression ‘‘in 
part,’’ no significance whatever? And if any, 
what does it mean? Can it be that under 
that expression a remote cause can be admit- 
ted to be ‘‘in part’’ and concurrently with 


14 Ins. Co. v. Transportation Co., 12 Wall. 199. 

1 Reynolds v. Accidental Ins. Co., 22 Law Times 
Rep. (N. 8S.) 820; Winspear v. The Accident Ins. Co. 
(Limited), 6 L. Rep. (Q. B. Div.) 42; Lawrence v. The 
Accidental Ins. Co. (Limited), 7 L. Rep. (Q. B. Div.) 
216; and Scheffer v. R. R. Co., 105 U. S. 249. 

16 Reynolds v. Accidental Ins. Co., supra. 

17 Winspeare v. Accident, etc. Co., supra. 





the proximate, the cause of the death? Can- 
not the insanity of the person who took his 
own life be regarded as ‘‘in part’’ the cause 
of his death? On this point we are not en- 
tirely satisfied. Admitting that, without that 
expression, the court could not in determin- 
ing the cause of death, go behind the proxim- 
ate cause to aremoter cause; with that ex- 
pression and giving full significance to it, we 
should think the court might well find that 
such remoter cause was ‘‘in part’’ the cause 
of the death, In other words, when the rule 
of law is modified by the contract of the par- 
ties,admitting those words ‘‘in part’’ into the 
conditions of the policy, those words must be 
construed in their natural sense, and given 
the effect to which in ordinary discourse they 


are entitled. Ifan insane man kills himself, 


the instruments of death, or rather the use of 
them, constitute the proximate cause of death, 
but is not the fact that the man was insane, 
and deprived of the protection of reason 
and healthy instinct, also ‘‘in part’’ the cause 
of his death? 








RELEASE OF PROPERTY HELD AS 
SURETY. 





I. General Rule.—It is a rule of element- 
ary law that if a creditor, without the con- 
sent of a surety, extends the time agreed 
upon for the debtor to make payment, or 
surrenders any lien or right, which, as credi- 
tor, he may have to apply the debtor’s prop- 
erty to pay his debt, such extension or sur- 
render operates to release the surety. In 
some cases it will be pro tanto merely—that is 
equal only to the value of the lien or right 
surrendered. In others, where an entirely 
new contract is made between the debtor and 
creditor, the surety will be wholly released. 
This is the law with reference to persons oc- 
cupying the position of sureties. 

Not only persons, however, may make them- 
selves sureties ; property also may be placed 
in such a relation, without any persona) re- 
sponsibility as surety being imposed upon or 
assumed by its owner. Perhaps the com- 
monest example of this, is the mortgage by a 
wife of her personal estate, to secure her 
husband’s debt; and generally, wherever 
property is pledged or mortgaged to secure 
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the debt, default, or miscarriage of another 
person, such property becomes a surety or 
guaranty, and any act which would discharge 
a personal surety or guarantor will release 
the property.' 

II. Jllustrations.— Interesting cases illus- 
trating this rule are, amongst others, the fol- 
lowing: A. being indebted to B., and 
C. being indebted to A., they. met and 
agreed that B. should surrender A.’s note 
and take C.’s in its place,—A. at the same 
time cancelling his claim against C. for the 
same amount. This was done. C. then 
gave to B. a mortgage on a piece of his prop- 
erty to secure his note thus given. A. also 
gave B. a mortgage on some of his property 


’ to secure the same note of C. Held, that by 


this transaction A.’s property became the 
surety of C., and was discharged by the giv- 
ing of time to C.?_ A material man, took the 
note of acontractor, for materials furnished 
a building, and extended the time of pay- 
ment. The owner having no notice of the 
claim, paid the contractor in full before the 
note became due. The court deciding that 
the building itself stood in the light of a 
surety, held that the giving of time dis- 


_ charged it from the lien.* Lowry held a judg- 


ment against James and McKinney, which 
was a lien upon two tracts. James sold 
one to Ballard. John McKinney, with a 
knowledge of the sale, procured a release 
from Lowry of the other tract, then bought 
of James, and also bought Lowry’s judg- 
ment. Ballard’s tract was thereby dis- 
charged from the lien. James’ creditors 
were bound to resort to his other property 
before resorting to that sold to Ballard. Per 
Johnson, P. J. Ballard’s land was surety 
for Lowry’s debt, and upon payment would 
be entitled to subrogation against the other 
land. Per Johnson, P. J. The lot bought 


1 Robinson v. Gee, 1 Ves. Sr. 253; Royal Can. Bank 
v. Payne, 19 Grant’s Ch. R. 180; Christner v. Brown, 
16 Ia. 182; Spears v. Ward, 20 Cal. 676; Hoy v. Bram- 
hall, 4C. E. Green (N. J.), 568; Barnes v. Mott, 64 N. 
Y. 402; Johns v. Reardon, 11 Md. 470; Wolf v. Bann- 
ing, 3 Minn. 206; Wallace v. Hudson, 37 Tex. 472; 
Knight v. Whitehead, 26 Miss. 246; Joseph v. Heaton, 
5 Grant’s Ch. R. 686; Ryan v. Trustees, 14 Ill. 25; 
Bowker v. Bull, 1 Sim. N. 8S. 29; Union Bank v. Gow- 
an, 10 Sm. & M. (18 Miss.) 344. 

2 White v. Ault, 19 Ga. 551. 

3 Witmer v. Hill, 2 Phila. 69. 





by Johnson being insufficient to pay the debt, 
his purchase of the lien extinguished it.‘ 

In another case R. & L. had conveyed to 
Sharp’s Rifle Co. the legal title to certain 
real estate, under a contract by which Sharp’s 
Rifle Co. were to hold the property, as secu- 
rity for the performance of a certain con- 
tract for the manufacture of rifles by R. & L., 
and with a right on the part of Sharp’s Rifle 
Co., to purchase the property on certain 
agreed conditions. Afterwards R. & L. 
made a mortgage of the same premises, to se- 
cure certain advances made to them by the 
latter, to be used in the manufacture of the 
rifles. Afterwards R. & L. entered into a 
contract with F. H. & Co. for the manufac- 
ture of a large quantity of rifles for the latter, 
and upon the solicitation of both parties to 
the contract, Sharp’s Rifle Co. released a 
portion of the real estate held by them to 
R. & L., to enable the latter to make a mort- 
gage of the same to F. H. & Co., to secure 
them for certain advances made upon the 
contract, and to secure the performance of 
the contract. The vote by which Sharp’s 
Rifle Co. assented to the release, contained a 
condition, that upon the performance, of the 
contract by R. & L., the property should be 
reconveyed to them for the purposes for 
which they originally held it. 

Held, that Sharp’s Rifle Co., under the ar- 
rangement, had all the rights of sureties to 
the contract, and that the property pledged 
for its performance was discharged by such 
changes of the contract as would have dis- 
charged a personal surety upon the contract. 

Discussing the subject, Hinman C. J. said ; 
‘‘That one may become the surety for the 
payment of another’s debt, or the performance 
of his contract, by mortgaging his land or 
pledging his property for that purpose, as 
well as by coming under a personal liability 
for the same purpose, seems to be a proposi- 
tion too plain for illustration or argument. 
The liability to be subjected to loss, to the 
extent of the property pledged or mortgaged, 
is as great, at least, as if the party was under 
a personal obligation; and if his property is 
eventually subjected to the payment if an- 
other’s debt, at whose request and for whose 
benefit he thus pledged it, his right to an in- 


4 Lowry v. McKinney, 68 Pa. St. 294. 
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demnity would seem to stand on the same 
footing as it would have done had his obliga- 
tion been personal. And thishas long been 
held to be so in that class of cases where a 
wife pledges, or mortgages her separate es- 
tate for the debts or liabilities of her hus- 
band. After the death of her husband, 
she is justly considered in equity as a cred- 
itor of the husband’s estate, and entitled to 
have his assets applied in discharge and sat- 
isfaction of claims thus secured, 1n order that 
the lien upon her separate estate may be dis- 
charged. The court, it is said, in such cases, 
looks upon him as the real debtor and on her 
land or other estate as only additional secur- 
ity.”’ 5 * * * 

* * * And the reason of this principle 
applies with equal force, to the case of a 
stranger who mortgages his property for his 
friends debt, and has accordingly been rec- 
ognized.® 

The subject was thoroughly discused by 
Chancellor Walworth ; ‘‘The general principle 
that a surety is discharged when the creditor, 
without the consent of the surety makes a 
binding agreement with the principal debtor 
to extend the time of payment is not disputed. 
But it is insisted by the complainant’s coun- 
sel, that this principle is only applicable to 
the case of a surety who becomes personally 
bound for the payment of the debt; and that 
it cannot be extended to a person who merely 
mortgages or pledges his property by way of 
security for the debt of another person * * * 
I am unable to discover any reason for the 
distinction between those cases where the 
surety pledges his personal responsibility for 
the payment of the debt, either with or without 
the additional pledge of his property, and the 
case of a simple pledge of his property as se- 
curity without any remedy over against him 
personally, if the property pledged should 
prove insufficient. The reason of the rule as 
laid down in the books, is that by extending 
the time of payment the risk of the security 
is increased ; or at least that the nature of his 
liability is altered without his consent, and he 


5 See Clancy on Husband and Wife, Bouv. 165, Ch. 
12; Neimcewicz y. Gahn, 3 Paige, 614; 11 Wend. 318; 
Ayers v. Husted, 15 Conn. 517. 

6 Robinson v. Gee, 1 Ves. Sr. 251; Lord Harberton 
v. Bennett, Beatty, Ir. Ch. 386; Loomer v. Wheel- 
wright, 3 Sandf. Ch. 155; Rowan v. Sharps R. Co. 33 
Conn. 1. 





is deprived of the power of an immediate re- 
sort to the principal debtor, to compel him to 
pay the debt for which the surety is liable to 
the creditor, and certainly a person who has 
pledged his property to the full value of the 
debt, as security of another, will sustain the 
same injury by the giving of time to the prin- 
cipal debtor as if his personal responsibility 
was pledged in addition to the mortgage upon 
his property.’’? 

III. Whether release entire or pro tanto; 
silence of owner.—In considering the release 
of property held as surety, a broad distinction 
is to be kept in mind between acts of the 
creditor which wholly release the property, 
and those that release it only pro tanto i. e., 
to an amount equivalent to the value of the 
security surrendered or lost by the creditor. 
If the act of the creditor effect a change in 
the contract between himself and the debtor, 
this operates, if done without the consent of 
the surety to an entire release. A surety hasa 
right to stand upon the very terms of his con- 
tract. Any act or omission which alters such 
terms without his consent will extinguish his 
liability, even though such alteration be for 
his benefit. It destroys the identity of the 
contract, which ceases to be the agreement 
to which he became a party.® 

An especially interesting case illustrating 
this point as well as one or two others of im- 
portance is this: N. was indebted to the 
plaintiffs, and by deed agreed first to pay 
them £3400 on the 15th of February, 1874; 
secondly within a certain time after the allot- 
ment of shares in a company to which he was 
about to assign his business, to transfer to 


‘them shares in it, to the nominal value of 


£6000., and redeem them at par within 12 
months from the Ist of January, 1874; and 
fourthly it was agreed between him and the 
plaintiffs, that the book debts due to him to 
the nominal amount of £8000. should be col- 
lected and half paid to the plaintiffs, to be ap- 
plied toward redemption of the shares, and 
when they had received a sum equal to, or a 
multiple of the amount of a share, they were 


7 Neimcewicz v. Gahn, 3 Paige, 614. 

8 United States v. Hillegas, 3 Wash. C. C. 70; Miller 
v. Stewart, 9 Wheat. 680: Tyler v. Johnson, 17 Ga. 
521; Berks Co. v. Ross, 3 Binn. (Pa.) 520; Mayhew v. 
Boyd, 5 Md. 102; Brigham v. Wentworth, 11 Cush. 
123; St. Albans Bank v. Dillon, 30 Vt. 122; Grant v. 
Smith, 46 N. Y. 93. 
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to deliver to him shares at par, equivalent to 
the amount so received. The defendant guar- 
anteed the performance of this agreement by 
N. so far as concerned the redemption of the 
shares of the value of £6000. Subsequently 
an arrangement was made between the plaint- 
iffs and N. by which, for an equivalent in 
shares and cash they released to him their in- 
terest in the book debts, that he might dispose 
of them to the company. The defendant 
did not agree to these transactions in regard 
to the book debts, but it appeared that he was 
a shareholder in and chairman of the com- 
pany, and was present at the meetings when 
the purchase of the book debts was arranged. 
He was sued on his guarantee for a deficiency 
of £2250. in the amount of shares. It was 
held that the new arrangement was such as to 
discharge him; that the discharge was entire, 
not merely pro tanto, and that the fact of his 
silence did not preserve his liability, he not 
being under duty to speak. As to silence 
Blackburn J. said: 


* * * «We must take it to be the fact 
that though the defendant was well aware of 
this release, he was not an assenting party 
to it. Then it is argued that knowledge on 
the part of the surety, that there is going to 
be a release of a part of the security is 
enough without assent. I cannot see any 
authority for that. In Pickard v. Sears. (6 
Ad. & El. 469), it was held that he who 
stands by and sees another alter his position 
on the faith of a fact which he can contra- 
dict, cannot afterwards take advantage of 
that alteration. But the rule was corrected 
in Freeman y. Cooke, where it was said that 
if a man stands by and allows another to act 
without objecting, when from the usage of 
trade or otherwise, there is a duty to speak, 
his silence would preclude him as much as if 
he proposed the act himself. But to say that 
a person, who being a surety, becomes aware 
that the creditor is going to give time or do 
something else which if done without his as- 
sent may discharge him, is bound to warn the 
creditor against doing it, is a thing for which 
no authority whatever has been cited.’’ Mel- 
lor, J., concurred, as did also, Quain, J., 
who remarked ‘‘that the fact of the defend- 
ant merely standing by, having no duty to 
communicate with the plaintiffs does not 





amount to a consent.’’ ® On the other hand, 
if the contract be not changed by the credi- 
tors’ act, but the release be only of some 
specific property or lien thereon, intended by 
the debtor as security, the surety is released 
only pro tanto, as above stated.” 

IV. Effect of the Release—Once released 
the property reverts at once to its owner, free 
from any lien arising out of the contract of 
suretyship. This contract the parties must 
make for themselves if they desire to bind 
either themselves or their property. The 
courts will not make it forthem nor compel 
them to enter it. Thus it has been decided 
that where the property that stands as _ sure- 
ty is once released, equity will not put it back 
in the position of surety, even though the re- 
lease be procured by fraud, where the fraud 
is not the fraud of the owner of the property. 
This was the view taken in Leffingwell v. 
Freyer," where a wife had mortgaged her 
separate property to secure her husband’s 
debt. Her husband procured a satisfaction 
of the mortgage on promise that she would 
execute a new mortgage, which however she 
refused to do, and the court refused to com- 
pel her. 

If the property occupying the position of 
surety be goods and chattels, it should be re- 
turned immediately upon its release to the 
owner, who has a right to demand it as soon 
as he knows it is released. Nor will he be 
prejudiced by delay to ask for it. The hol- 
der holds it as trustee. As such, his posses- 
sion is that of the owner, at least until he 
makes some distinct claim to hold adversely 
to the owner, and brings home notice thereof 
to the latter. If the property be not person- 


9 Polak v. Everett, L. R. 1 Q. B. Div. 669. 

10 Willis v. Davis, 3 Minn. 17- Cummings v. Little, 
45 Me. 183; Loop v. Summers, 3 Rand. (Va.) 511; New 
Hampshire Sav. Bank vy. Colcord, 15 N. H. 119; Armor 
vy. Amls, 4 La. An. 192; Wharton v. Duncan, 83 Pa. St. 
40; Ives v. Bank of Lansingburgh, 12 Mich. 361; Kirk- 
patrick v. Howk, 80 Ill. 122; Finney’s Adm. v. Com- 
monweaith, 1 Pen. & Watts, (Pa.) 240; Bonney v. Bon- 
ney, 29 Ia. 448; Hurd v. Spencer, 40 Vt. 581; Barrow 
v. Shields, 13 La. An’ 57; Strong v. Wooster, 6 Vt. 536: 
Foss v. Chicago, 34 Ll. 488; American Bank v. Baker, 
4 Met. 164; Baker v. Briggs, 8 Pick. 122; Holland v. 
Johnson. 51 Ind. 346; Pledge v. Buss. Johnson (Eng. 
Ch.) 663; contra, as to after acquired securities, New- 
ton v. Chariton, 2 Drewry, 333: where lien doubtful, 
Crane v. Stickles, 15 Vt. 252; where defense set up at 
law, Shaw v. McFarlane, 1 Ired. Law (N.C.), 216. 

11 21 Wis. 392. 
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alty, but realty, and its position as surety be 
evidenced by some writing of record, like a 
trust deed or mortgage, then upon its dis- 
charge the owner has a right to call upon the 
trustee or mortgaee for proper releases. 
ADELBERT HAMILTON, 
‘Chicago, Il. 








LIBEL — EVIDENCE — PRIVILEGED COM- 
MUNICATIONS. 
STATE OF TENNESSEE V. BANNER PUBLISH- 
ING COMPANY, ET AL. 





Supreme Court of Tennessee, December Term, 1885 
—March 12,1886. 


Defendants were indicted for criminal libel, in that 
they published in a newspaper, being the owners and 
editors thereof, a libel charging the prosecutors, who 
were officials of the penitentiary, with cruelty and in- 
humanity to the prisoners in their charge; the defence 
was that the publication was privileged,and made up- 
on probable cause. Held: 

1. Evidence.—No evidence could be introduced ten- 
ding to show abuses in the prison management prior 
to the incumbency in office, of the parties against 
whom the charges were made. 


2. Construction.—It is the province of the court to 
tell the jury whether a publication is prima facie libei- 
lous or not; to determine whether or not, uponits face 
it is actionable or indictable per se. 


3. It is the duty of the court, as a gen- 
eral rule, toconstrue any written or printed instru- 
ment or paper offered as evidence. 

4. Privileged Communications.—The comments of a 
newspaper upon the official conduct of persons exer- 
cising the functions of public officers, are not privi- 
leged communications in the sense in which that ex- 
pression is used in connection with libel. 


5. Probable’ Cause.—Evidence of probable cause to 
believe the charges made in a libellous publication to 
be true, is not admissible upon an indictment for crim- 
inal libel. 








Opinion by John Cooper, Special Judge. 

The indictment in this case charges the defend- 
ants with libel. There are three defendants—the 
Banner Publishing Company (a corporation), A. 
L. Landis, Jr., and G. H. Baskette. The article 
on which the indictment is based was published in 
the Nashville Banner on the 26th day of January, 
1885, and at that time Landis and Baskette were 
the editors and publishers of the newspaper. The 
alleged defamatory article is entitled ‘“‘The Ten- 
nessee Tewksbury,’”? and deals with the State 
prison and its management. There are four counts 
in the indictment. 

The first charges the publishing company with 
libeling James E. Carter, F. 8. Harris and Deering 
J. Roberts, they being respectively the superin- 
tendent, warden and physician of the peniten- 
tiary. 





The second count charges defendants, Landis 
and Baskette, with a like offense. 


The third count charges the publishing com- 
pany with libeling Deering J. Roberts,. and the 
fourth charges Landis and Baskette with a like 
crime. 

The jury returned a verdict of guilty against 
all the defendants, and assessed their fine at $51. 
His honor Judge McConnell (sitting by inter- 
change with Judge Allen), overruled the motions 
in arrest of judgment and for new trial, and en- 
tered judgment, and defendants bring the case to 
this court in the usual mode. 

If the charge of the court is correct, it is not se- 
riously insisted that the verdict is not sustained 
by the evidence. 


It is therefore not necessary to refer to the evi- 
dence, and the publication complained of at 
length. It is sufficient to say of the publication 
that it vigorously denounced the management of 
the State prison, and the abuses alleged to be in- 
cident thereto, and imputed the grossest derelic- 
tion of duty, if not positive crime, to its officials; 
or to some of them. It is not insisted here that 
that the publication was not libelous, if the court 
below was correct in its rulings upon the evidence 
and in the charge to the jury. 

His honor ruled that no evidence could be in- 
troduced as to abuses existing in the prison prior 
to the terms of the officials incumbent when the 
publication was made. This he did for the reason 
that the article was written in the “present 
tense,’’ and showed on its face that it was leveled 
against existing abuses. Under these circumstan- 
ces he thought the line should be drawn with the 
beginning of the terms of the incumbent ofli- 
cials; that they were in no sense responsible for 
acts occurring under their predecessors; that if 
the line was not drawn somewhere evidence could 
be introduced of what occurred from the origin of 
the penitentiary. These incumbents, Carter, Har- 
ris and Roberts, had been officers of the _peniten- 
tiary about two years when this publication was 
made—one of them something less than this time. 
Respondents insist that this ruling was erroneous, 
but we do not see that his honor committed any 
error in this respect. The publication was ad- 
dressed to abuses then existing, or alleged to ex- 
ist, and in justification of the publicatiun it cer- 
tainly would not be relevant to prove what ex- 
isted many years before under some administra- 
tion of the prison with which the complaining wit- 
nesses were not connected. Whether this testi- 
mony, in our view, was competent from another 
standpoint will appear further on. 

It is argued by the ,counsel of defendants’ that 
the court erred in charging the jury; that if they 
found, from the proof, certain things to be true, 
the publication would be, prima facie. a libel. The 
court told the jury that if they would examine all 
the proof and ascertain whether the publication 
meant the prosecuting witnesses, and if it did, it 
would be prima facie a libel. As an illustration of 
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the character of the charge on this subject we 
quote from it. After telling the jury they must 
look to all the proof to ascertain who was meant, 
etc., his honor adds: “‘If it meant to impute cru- 
elty and inhumanity tothe prosecuting witnesses, 
then you are to consider it with all the rest of the 
article in determining whether defendants are 
guilty. To charge them with having murdered 
the convicts and with not treating them as human 
beings, would be prima facie libelous.’ This ques- 
tion furnishes a fair sample of the other portions 
of the charge bearing upon this question, and there 
is no error in this instuction. It is generally laid 
down in the authorities that it is the province of 
the court to tell the jury whether a publication is 
prima facie libelous or not; to determine the con- 
struction of the language published, and say 
whether or not, upon its face, it is actionable or 
indictable, per se. Townsend on Slander and Li- 
bel, section 286, and authorities there cited. Pal- 
mer v. Guild, 5 Heisk. 183; Stephens on Pleading, 
382; Williams v. Norwood, 2 Yerger, 330. But on 
a plea of not guilty, whether the defamatory mat- 
ter was published concerning any particular indi- 
vidual, or whether that individual was intended, 
is a question of fact forthe jury. Town. on Slan- 
der and Libel, section 286. 

In this case the court particularly instructed the 
jury that they must determine, from all the proof, 
whether the article was published of the prose- 
cuting witnesses, and whether they were meant to 
be referred to. He also charged that the jury were 
the judges of the law, as in other criminal cases. 
His honor did not usurp the special province of 
this jury, to-wit: to determine the facts, and on 
the penalty complained of by the defendants, as 
above indicated, he was clearly within the limits 
of his authority. 

* 1t is the duty of the court, as a general rule, to 
construe any written or printed instrument or pa- 
per offered as evidence. This was expressly so 
held by this court at its present term in the case 
of the State v. the Town of Gallatin and the —— 
Turnpike Company. In that case the con- 
troversy was whether a certain bridge was within 
or without the territorial limits of the town of 
Gallatin. The circuit judge had left the fact to the 
jury without construing the act defining the lim- 
its of the town. It was holden that he should have 
construed the act and told the jury where it fixed 
the boundaries of the town. See MS. opinion by 
Judge Cooper. 

But the main points argued by defendants for a 
reversal is that the publication in question, as a 
matter of law under the facts, was privileged, and 
the court below refused to so charge the jury, but, 
on the contrary, expressly charged that the law of 
privileged communications, or communications 
*‘conditionally privileged,’’ did not apply to the 
ease. And this brings us to the consideration of 
the most serious question in the case—a question 
the grave importance of which we fully appreciate. 
The contention is that the public press, and indi- 








viduals, can discuss the conduct and character of 
officers and candidates for office without incurring 
liability, civil or criminal for defamatory utter- 
ances published, provided such publications are 
without malice and upon probable grounds. If 
this be true the charge of his honor to the jury in 
the trial court is erroneous. 

The nineteenth section of our bill of rights is 
this: ‘That the printing presses shall be free to 
every person to examine the proceedings of the 
legislature, or of every branch or officer of the 
government, and no law shall ever be made to re- 
strain the right thereof.”’ 

“The free communication of thoughts and opin- 
ions is one of the invaluable rights of men, and 
every citizen may freely speak, write or print, on 
any subject, being responsible for the use of that 
liberty. But in prosecutions for the publica- 
tion of papers investigating the official conduct of 
officers, as men in public capacity, the truth there- 
of may be given in evidence; and in all indictment 
for libel the jury shall have the right to determine 
the law and the facts, under the direction of the 
court, as in other criminal cases.”’ 


Whatever rights and privileges are insured and 
secured to the citizen under this provision of the 
organic law must besacredly pursued. But it has 
not been insisted, directly, that the right contend- 
ed for by. the defendants is secured to them by our 
constitution; but rather by the law of libel, cor- 
rectly understood, expounded and applied. Still, 
we have set out this provision of the declaration 
of rights as a landmark to guide us in reaching a 
just and true view of the subject under considera- 
tion. If we see that we are infringing upon rights 
therein reserved we may well pause. On the con- 
trary, if we see that the invaluable privileges there 
guaranteed are not encroached upon, but still re- 
main intact and unimpaired in their integrity, we 
may feel, at least, that the freedom of the press 
and free speech still exist in their constitutional 
strength and vigor, and that we have not reached 
a conclusion subversive of the fundamental rights 
of the citizen. 

The law of libel on the subject of privileged 
communications is involved in considerable un- 
certainty. There is more of conflict and doubt 
than on many other questions affecting personal 
rights. It is very easy to determine that certain 
communications are privileged, as it is called; but 
we soon reach a point when doubt and uncertainty 
begin, and here we must proceed with caution 
and due deliberation, lest we declare what is fal- 
lacious in principle and establish precedents de- 
structive of individual rights and injurious to the 
public welfare. 

In this State we have no decision directly upon 
the point at issue in the case before us, and we 
are left to adopt whatever rule, (within the limits 
of the constitution) that appears to us to be best 
sustained by reason. And especially do we feel 
at liberty to pursue this course, as we find no well 
established line of cases settling the law upon this 
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question, but rather conflict and discord in the de- 
cisions of other conrts. 

In the law of libel we find the expressions ‘‘pri- 
vilege,”’ ‘absolute privilege,”’ ‘conditional privi- 
lege,” in reference to communications. We note 
that these expressions are rarely coupled with the 
word publication. 

We will not attempt to define, fully, all that is 
reasonably meant by these different expressions. 
If a man has the right, under the established law, 
to make a communication, then it is “‘privileged ;”’ 
and usually, he does not incur liability, civil or 
criminal, per se for defamatory matter contained 
therein. 

Often this privilege is conditional upon the com- 
munication, being made bona jide and withont 
malice, and upon probable cause, and there must 
be proper occasion for communication. If there 
is bad faith and malice and occasion does not call 
for the communication, liability ensues in this 
class of cases said to be conditionally privileged. 
If the communication is one of absolute privilege 
no liability ensues, even if there is express mal- 
ice and bad faith. But the tendency of the law at 
present is to narrow the right of absolute privilege 
and to make all such communications condition- 
ally privileged, but with varying conditions, ac- 
cording to the exigencies of the case. See Ruchs 
vy. Catherine Baker’s next friend, 6 Heisk, 397 
Saunders v. Baxter, 6 Heisk, 370. 

The litigants in a lawsuit are privileged to speak 
freely as to their rights without incurring liability. 
So a witness upon the stand must not be hampered 
by the fear of suits for slander, and counsel in ar- 
gument must, in like manner, be privileged. And 
if a public officer hold his place by appointment 
of a superior, who is vested with the power of re- 
moval, a petition or communication, addressed to 
the appointing power and asking the removal of 
the subordinate is privileged, and the publishers 
thereof are not liable for any defamatory state- 
ment contained in the communication, if made 
bona fide, without malice, and upon reasonable 
grounds. 

These instances are given as fair illustrations of 
the doctrine of privileged communications. 

It is urged that this doctrine is applicable to 
publication in the press concerning public offi- 
cers, whether appointed, or elected by popular 
vote; the officers of the state prison above named, 
under the law, being appointed by the governor 
of the State. 

It is admitted that the conductor of a public 
journal has, in this respect, no more rights than 
the private citizen; the authorites all sustaining 
this view. As the facilities of the press for the 
dissemination of its publications are so great, and 
its power so extended, it seems reasonable that its 
rights in this regard should at least be bounded 
by the same limits as are the rights of individuals. 

Comparatively few direct authorities can be 
found sustaining the view, in all its breadth, con- 
tended for by the defendants. We have been fur- 





nished by counsel with the full report of only one 
case of newspaper publication,sustaining substan- 
tially the position insisted on for defendants. 


This is the case of Palmer v. City of Concord, 
48 New Ham. Rep., 217. ‘This case contains a 
very brief and unsatisfactorv discussion of the rer- 
son of the rule contended for, and other decisions 
of that state cited and quoted from in the 
opinion, indicate that even there the rule is not 
thoroughly established. In the opinion it is left 
somewhat uncertain just what rule or principle is 
laid down, as well as where the burden of proof is 
in such cases, whether upon the plaintiff to show 
the absence of good faith, and the lack of proba- 
ble cause on the part of the publisher, or on the 
defendant to show the existence of a bona fide in- 
tent or reasonable grounds. Ina manuscript opin- 
ion of the Supreme Court of Pennsylvania fur- 
nished us by defendants’ counsel, the position as- 
sumed is more logical and consistent, whether it 
is maintained as a sound exposition of the law or 
not. This opinion is in the case of Briggs v. Gar- 
rett, and was filed on January 25th, 1886. In it is 
contained this language: ‘‘An action for libel is 
upon all-fours with action for a malicious prose- 
cution. The latter is but an aggravated form of an 
action for libel, as in it the libel is sworn to be- 
fore a magistrate.” * * * ‘And if probable 
cause exists in either case, the question of malice 
becomes of no importance.’’ In a note to the 
case of Dodge v. Britain, Meigs’ Rep., 87, the 
learned reporter says that, in an action for mali- 
cious prosecution, the burden of the proof is on 
the acquitted, defendant to show that he was 
prosecuted without probable cause, and this state- 
ment is sustained by the authorities as well as by 
reason. In a State case the fact that the jury re- 
turned a verdict of not guilty, of course does not 
prove logically that there was no probable ground 
for the prosecution. Under the case of Briggs v. 
Garrett, it follows that ina libel case for defaming 
a public officer or a candidate, the onus is on the 
plaintiff to prove that the publication was made 
mala fide and without probable cause. If the com- 
munication is privileged, the law ought to, and 
does presume, inthe absence of further proof, that 
it was made in good faith and upon reasonable 
grounds, just as the inference is that a suit is 
prosecuted with proper motives, and upon good 
grounds, iill the contrary is made to appear. 
Townsend on Slan. and Libel, § 209; White v. 
Nicholas, 3 How. 266. This conclusion naturally 
follows the right of privileged communication. 

As the case referred to, of Briggs v. Garratt, is 
greatly relied on by defendants, we desire, to no- 
tice itfurther. Briggs was an associate judge of 
the court of common pleas, for the country of Phil- 
adelphia, and a candidate for re-election. Garrett 
was a member of the ‘‘committee of one hundred,”’ 
a voluntary association formed to prevent abuses 
in the city government. Before this committee, 
and in the presence of the reporters for the press, 
and others, Garrett read a letterfrom a‘‘reputable 
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citizen”’ named Loregrove, containing this state- 
ment: ‘*The Hart creek sewer steal of $200,000 
was Only made possible by Judge Briggs’ charge 
to the jury; see the charge and reflect upon the 
facts.’’ It turned out that Judge Briggs did not 
preside in the trial of the case referred to—that it 
was not even tried in his court. It is stated, in the 
opinion, that Judge Briggs was a man of excep- 
tionally high and unblemished character, and the 
defamation was wholly unfounded. Garratt knew 
nothing of the matter except what was stated in 
in the letter. But the writer, Loregrove, was said 
to be a ‘‘respectable citizen,’’ and the court held 
that Briggs, was without redress in the courts, 
and, as a good citizen, he must endure the defa- 
mation. In one paragraph the opinion says: ‘But 
this is the sacrifice which the individual must make 
for the public good, just as the soldier is shot 
down in battle to preserve for others the bless- 
ing of free government.”’ 


It is to be noted that in this caseof Briggs v. Gar- 
ratt, three of theseven members of the court,includ- 
ing the chief justice,refused to concur in the deci- 
sion of the majority, and filed a dissenting opinion. 

It is in few instances that the courts have been 
disposed to give the doctrine of privileged com- 
munications so wide an application as in the case 
above referred to. What are the just limits of 
this doctrine? The freedom of the press must be 
preserved; but is it the lawful right of the press 
to publish incriminating and defamatory utteran- 


ces of public officials, or candidates for office, and 


then to say to the aggrieved party, ‘‘we are pri- 
vileged to do this? If you think we have defamed 
your character you can sue us in the civil courts, 
or prosecute us for crime, and if you can show 
that we had no probable cause for publishing this 
libel, then we are amenable, and only then. When 
you institute such proceeding we will show on 
what ground we based our defamation.”’ If such 
suit was instituted in order to exculpate themselves 
the defendants would only be required, after the 
plaintiff had made out a prima facie case to show 
that the libelous article was based upon informa- 
tion given by a “‘reputable citizen,’’ whose ver- 
acity they had no just reason to question, or upon 
other familiar facts. How often would the injured 
party, under a rule like this, have the hardihood 
to resort to the courts for his vindication? He 
would be tempted, rather, to take the law into his 
own hands and resort to violence. And this pri- 
vilege contended for, be it remembered, would 
not be restricted to the press, but would extend to 
the entire body of voters. If thisrule were firmly 
established, it is easy to suppose that it would 
soon be greatly abused in the heat of partisan 
strife, and in the contests of conflicting interest. 
If such an application of the law would best sub- 
serve the public welfare, then we should not hesi- 
tate to so apply it. But if the contrary is true, this 
application of the principle should be refused. To 
the thoughtful man it is evident that a new epoch 
is upon us. No one can correctly divine the fu- 





ture. Just what phases may present themselves 
in the future life of the State it is not given us to 
know. The principle we are asked to accept and 
apply would be, if so applied, one of far-reaching 
importance. The public good demands that the 
demerits of aspirants for office should be made 
known, and that dishonesty and corruption, in 
public places, should be unsparingly exposed. It 
likewise demands that the purest and ablest men 
should be attracted to the public sarvice, and that 
they be not deterred by fear of unjust defamation 
and groundless misrepresentation. Merit is often 
sensitive and retiring, while demerit is frequently 
found clothed upon by an effrontery on which the 
shafts of ridicule and denunciation fall with insen- 
sible effect. If we could know that none but hon- 
est and pure men would even aspire to office or 
administer public trusts, then we could easily de- 
clare a rule on the question under consideration. 
Or if we could know that every conductor of a 
newspaper, and every voter would be honest and 
sincere and temperate,we could as easily declare a 
rule or make the application of a principle. But 
unworthy men will be found among the aspirants 
for office, and among those chosen for the public 
service. And no doubt unworty men are some- 
times found among the conductors of the public 
press. Whether the public service will become 
purer or less pure, can not be foretold; and the 
same is true of the public press. Influential jour- 
nals may fall into the hands of men who will con- 
duct them for selfish purposes and not far the 
public good. Any man with sufficient means 
can establish a newspaper under his own control, 
and thus add to his power as a citizen. If the rule 
contended for. was the settled law of the land the 
life of any officer, possessing reasonable salf-res- 
pect, could easily be made intolerable. The press 
itself could be imposed upon, by designing men, 
and made the innocent instrument of defamation. 


The Pennsylvania court reasons that if a suitor 
may libel another in a court, and then exonerate 
himself by proving that he had probable grounds 
for the prosecution, then a party in a case like the 
one under consideration should have the right, to 
make a like defense. But the analogy is by no 
means cornplete. 


A party will not often be willing to incur the 
expense and trouble of a suit, brought without 
probable cause, and merely to vent his malice. If 
he become a prosecutor in a State case, and it is 
developed that the prosecution is malicious or 
frivolous, he is at once taxed with the costs. If he 
wrongfully institutes a civil suit, the costs are ad- 
judged against him. This penalty he has to pay 
as well as take the risk of his victim bringing an 
action for malicious prosecution; and the bring- 
ing of a suit is naturally a matter of deliberation. 
A party is not likely-to take such a step hurriedly 
and inconsiderately, and after a little judicious re- 
flection will turn the currents of rashness or mal- 
ice into more specific channels; and then the oc- 
casions furnishing pretexts for malicious suits 
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would not be so frequent. These reasons, or most 
of them, would not apply to defamatory publica- 
tions. Another reason for the difference, which 
seems conclusive to the writer, is this: It is abso- 
lutely necessary to keep the courts open to suitors 
and we can not deny this privilege, because some 
suitor may mistake his ground of action. All 
these reasons, we think, clearly show the fallacy 
of the position of the Pennsylvania court (whose 
opinion is urged upon our consideration), that be- 
cause a man may solemnly libel another in a suit 
in court, and then justify upon probable grounds, 
that a like right should be accorded to parties pub- 
lishing defamatory articles concerning candidates 
and officers. Such publications would probably 
be much more frequent than the prosecution of 
wrongful suits. 

It is urged that the charge of his honor below 
on the point being considered does not recognize 
the progress of the age in the law of libel, and is 
fashioned upon antiquated rules. We are aware 
of the fact that the law of libel has not always 
kept pace with other branches of the science, and 
that in the latter part of the last century it tasked 
the eloquence and genius of Erskine and Fox to 
establish needed reformations. But we fail to 
perceive that there exist now, such glaring de- 
fects of crying abuses as were patent then. In- 
deed, it seems to us that the liberty of the press is 
not narrowly restricted. Public officials fully ap- 
preciate its power. The truth of a defamatory 
charge can be shown in justification. This did not 
become the law of England till the act of 6 and 7 
Vict., and then with restrictions, and Fox in his 
speech on his libel bill said, he was not ready to 
say that this should be the law. Ina crimiual case 
on a plea of justification, practically the defend- 
ant is acquitted if he can prove that there exist 
probable grounds to believe the publication true, 
for this is sufficient to indicate a reasonable doubt 
of the defendant’s guilt. The law was so charged 
in substance in this case, and in this respect the 
charge is consistent with the principles laid down 
in the case of Dove v. State, 3 Heisk., 367, and 
Coffee, et al. v. State, 3 Yerg. 383. 

If a publication is made bona fide and without 
malice, even though the truth thereof cannot be 
shown, our courts are not disposed to be severe 
with offenders. 

Everyone knows how loth men are, as a rule, to 
resort to the courts in such cases for the vindica- 
tion of character, and slander and libel suits are 
seldom brought unless there exists strong provoca- 
tion. For the repose of society, statutes of limita- 
tion are enacted that furnish a speedy bar to ac- 
tions of this class, and properly so. This fact is 
another reason why a defendant should not be per- 
mitted to justify by showing that the information 
on which he acted,furnished probable grounds for 
the publication. Before the aggrieved party could 
prosecute to a limitation his suit against the pub- 
lic offender, his right of action against the other, 
furnishing the information to the publisher,would 





be barred by the statute. We do not see that his 
honor below committed any error of which the de- 
fendants can complain, and the judgment must be 
affirmed. 


Notre.—The law in relation to communications pub- 
lished respecting the conduct of public officers, the 
character of candidates, and other matters of public 
concern is in a very unsettled condition. There is one 
line of cases in which it is held that such publications 
are not privileged, and that in actions or prosecutions 
based thereon, the jury must find that the publication 
Was actually true in order to afford excuse.! Tennes- 
see v. The Banner Pub. Co. is one of these, though 
they are comparatively few, and most of them early 
cases. In New York the doctrine has been denied in 
the late cases.2 If it ever obtained.in Minnesota* or 
in Massachusetts,‘ it has been overruled in later cases.5 


There is another line of cases in which it is held 
that such communications are privileged, and being 
so, the publisher will not be liable therefor either in 
civil action or criminal prosecution, unless made in 
bad faith and without reasonable cause to believe in the 
truth of it.é 

“The,rule is,”’say the court in Marks v. Baker,’ “that 
a communication made in good faith upon any subject 
matter in which the party communicating has an inter- 
est, or in reference to which he has a duty, public or 
private, either legal, moral or social, if made to a per- 
son having a corresponding interest or duty, is privi- 
leged; that in such the inference of malice which the 
law draws from the defamatory words is rebutted, and 
the onus of proving actual malice is cast upon the per- 
son claiming to have been defamed.”? For more than 
a century the doctrine of “privileged communication” 
has been applied to communications between private 
individuals in relation to their private affairs, and it is 
not easy to perceive why its application should not log- 
ically extend to communications upon public affairs 
between citizens. 

The conjectured evils arising from such a rule will 
lose, we think, the force of reality, when the safe- 
guards arising from the rule are applied; for, the pur- 
pose of the communication is the essence of the privi- 
lege,’ and if the jury find that the occasion was em- 
ployed as a means of venting partisan animosity or 
private hate, it is not privileged; and a publication is 
not made in good faith, unless the party not only be- 
lieves it to be true, but has reasonable cause to telieve 


1 Lewis v. Few, 5 John. 1-35; King v, Root,4 Wend. 113; 
Rearick v. Wilcox, 81 Ills. 77. 

2 Hamilton v. Eno, 81 N. Y. 116; 

3 See Aldrick v. Print. Co., 9 Minn.J133. 

4 See Curtis v. Mussey, 6 Gray 261. 

5 Marks v. Baker,9 N. W. Rep. 678; Gott v. Pulsifer, 
122 Mass. 235; Com. v. Wardwell, 136 Mass. 164; Com. v. 
Damon, Sup. Ct. Mass. 1884, 17 Repr. 559. 

6 Cooley Const. Lim. 457, 432, 438; State v. Burnham, 9 
N. H. 41; Crane v. Waters, 10 Fed. Rep.619; Minor v. De- 
troit, Post 49 Mich. 358; Kennyon v. Palmer, 18 Iowa 377; 
Rowland v. Decamp, 96 Penn. St. 493; White v. Nichols, 
3 How. (U. S.) 287; Com. v. Wardwell, supra; Mott v. 
Dawson, 46 Iowa 533; Wilson v. Fitch, 41 Cal. 368; Shur- 
tiff v. Steveus, 51 Vt. 501; Campbell v. Spottiswood, 32 
L. J. (Q. B.) 185; See also article ‘“‘Libel—Newspaper Pri- 
vilege,”’ 21 Cent. L. J. 86; and “Libel—Privileged Publi- 
cations,” 21 Cent. L. J. p. 450. 

7 Supra. 

8 Witherston v. Hawkins,1T. R. 110; Clark v. Moly- 
neux, 47 L. J. (Q. B.) 2305 Bradley v. Heath, 12 Pick. 164; 
State v. Balch, 31 Kans. 465; Palmer v. Concord, 48 N. H. 
211; Minor v. Detroit Post, 49 Mich. 358; Shurtiff v. Ste- 
vens, 51 Vt. 501. 
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it to be true.? Some of the cases, while admitting the 
privilege say that the imputation of a corrupt purpose 
is not within it.10 

But we think the rule is not to be sonarrowed; con- 
duct and circumstances ure symptomatic of facts, and 
whatever may be reasonably and naturally inferred 
from the conduct of the party or the surrounding cir- 
cumstances, may, we think, be commented upon and 
published. Lord Chief Justice Cockburn, though at 
first inclined to deny that the privilege extended so far, 
observed: ‘‘I think the fair position in which the law 
may be settled is this: That when the public conduct 
of a public man is open to animadversion, and the 
writer who is commenting on it, makes imputations on 
his motives, which arise fairly and legitimately out of 
his conduct, so that a jury shall say that the criticism 
was not only honest, but also well founded, an action 
is maintainable.”? But, of course, the writer’s belief 
is not alone sufficient." 

In the Tennessee case the subject matter of the pub- 
lication was undoubtedly privileged, under the rule 
sustained by the weight of modern cases, and itshould 
have been left to the jury to say whether the comment 
was fair and reasonable, whether the writer uttered 
them in good faith, and whether he had reasonable 
cause to believe the facts upon which they were made 
were true. We do not believe the distinction taken in 
some of the cases, mostly obiter dicta, that the privi- 
lege in respect to comment upon the conduct of ap- 
pointive officers, must be confined solely to communi- 
cations addressed to those having power of removal. 
The public are affected by the exercise of public trusts, 
they are not mere volunteers, and those who possess 
the immediate power of removal are responsible to 
the people for a failure of duty.!2 

2. The court in the Tennessee case seems to have re- 
garded the construction of the libel as a matter solely 
for the court, and not the jury—except as to the per- 
son intended therein; and treated it as analogous to 
the construction of a written contract. This conclus- 
ion is not in harmony with the weight of modern au- 
thority, though at one time obtaining in England,!% 
until reversed by the Declaratory Act of 32, George III, 
c. 60, known as “*Fox’s Libel Act.” It is true only when 
the libelous matter is not ambiguous, and where there 
are no surrounding circumstances to give a different 
meaning to the language than what on its face it im- 
ports. But where the publication is made up of refer- 
ences and allusions, or where the circumstances under 
which the publication was made or other parts of the 
same publication show not only a non-libelous inten- 
tion, but also that it was so understood by those to 
whom it was addressed, there will be no liability, and 
of this the jury are the judges.'4 

An unfair, but amusing picture of the law of libel at 
the time the Fox bill was before the House of Com- 
mons is given in a speech by Lord Stanhope on a case 
where the defendant is supposed to have been indicted 
for denouncing the prosecution as“‘a great bore.’*‘If re- 
ferred to the jury,” said his lordship, “they would im- 
mediately say: ‘this is no imputation on moral charac- 
ter. We who attend in courts of justice know well 
that a person may be a great bore who is very desirous 


9 Wason v. Walter, L. R. 4 Q. B. 73 and cases cited 
above. 

10 Hamilton v. Eno, 81 N. Y. 116; Nagley v. Farrow, 60 
Md. 261. 

11 Campbell v. Spottiswood, supra. 

12 See 21 Cent. L. J. 86. 

138 Rex v. Woodtall, 5 Burr. 2661; Rex v. Dean or St. 
Asaph, 3 Term. Rep. 428. 

14 Ogden or Lib. and Sland. 93-117; Hays v. Brierly, 4 
Watts. 392; Dexter v. Taber, 12 John. 239. 





of discharging his duty, and is only very narrow- 
minded, dull and tedious; therefore we find a verdict 
of not guilty.’ But if treated] asa mere question of 
law, the judges would say: ‘We read nothing in our 
books of a bore, sospelt. Lord Coke says the spelling 
of a word signifieth naught. We must consider that 
the libel denounces the prosecutor as a great boar. 
Now Manwood de Foresta lays it down that a boar is a 
beast of chase of an evil and ungovernable nature, the 
which it is lawful to follow and kill.’ Now, whereas, 
the libel avers that the prosecutor is a great boar, we 
must take this in mitiori sensu, and suppose the charge 
to be, not that the prosecutor actually is a great boar, 
but only that he has the qualities of a great boar. But 
these render him unfit for society as much as if he 
were infected with certain disorder, to impute which is 
libelous and actionable. ‘A great boar’ is as much as 
to say a ‘wild boar,’ which may be lawfully slain by 
those whom it attacks, even in the purlieus of a royal 
forest. Therefore, we hold the defendant to be guilty 
and we sentence him to be hanged.’ ”’ 5 
St. Louis. GIDEON D. BANTz. 


15 4 Camp. Liv. Ch. Jus. 44. 





TRUSTS—EQUITY—JURISDICTION. 


GILMORE V. TUTTLE. 





Chancery Court of New Jersey, 1885. 


A trustee had been decreed to be personally liable 
for certain losses sustained by the trust estate through 
his negligence. On a reference to ascertain the extent 
of his liability, the master reported an amount which 
was based on the estimate of a particular witness, and 
his report was sustained by this court. On appeal, 
however, the estimates of another witness before the 
master, which reduced the trustee’s liability, were 
preferred, and, the decree having been reversed there- 
for, the matter was again referred to the master for a 
new report. On exceptions to such new report— 
Held, that this court was not, under the circumstances 
of the case and in this case, bound, in executing the 
decree of the Court of Appeals, to regard the direc- 
tions of that decree as absolute, andjto be followed im- 
plicitly and literally, without any manner of discrim- 
ination, but that they were tobe considered rather as 
directions to guide this court in establishing the ex- 
tent of the trustee’s liability.— Held, further, that the 
trustee was entitled to commissions. 


Bill for relief. 
port. 

J. W. Taylor, for the exceptions; R. Wayne 
Parker, contra. 

THE CHANCELLOR. 

By the decree made in this cause on the 29th of 
May, 1880, it was adjudged that the trustee was 
accountable, in equity, not only for the moneys 
actually received by him, but also for the value of 
the lands conveyed by him, as mentioned in the 
ninth paragraph of the bill; that value to be rec- 
koned at what the lands were worth at the time of 
such conveyance, with interest thereon from that 
time. He did not secure proper payments for 
those lands, but accepted therefor the second 
mortgages taken by him, which proved worthless. 


On exceptions to master’s re- 








424 


THE CENTRAL LAW JOURNAL. 


[No. 18. 








It was also ordered that it be referred to a special 
master to take and state the accounts of the trus- 
tee, and that the master charge the trustee in the 
account with the value of the lands and interest, 
according to that adjudication. The lands refer- 
red to were lots sold and conveyed by the trustee to 
Amelia B. Gilmore, by three deeds, one dated 
May 15, 1871, for lots numbered from fourteen to 
twenty-two, including both of those numbers; 
another, dated August 28, 1871, for lot number 
twenty-three, and the third, also of that date, for 
lots numbered from two to eleven, including both 
of those numbers. The consideration mentioned 
in the first-mentioned deed was $6,472.76. On 
account and as part of that price, the trustee ob- 
tained a house and lot for the complainant, $3,700 
of the cost of which were paid out of that consid- 
eration, and he also received a good mortgage of 
$1,000. The rest of the price was lost through the 
default of the trustee. The master, by his report, 
which is dated October 18, 1880, charged the trus- 
tee with the sum of $5,490 as the value of the lots 
conveyed by the last-mentioned deed at the time 
of its date, May 15, 1871, instead of the amount, 
$6,472.76, mentioned in the deed as the consider- 
ation, and credited him with the $3,700 and $1,- 
000, and, as the result, charged him with the bal- 
ance, $790. He also charged him with $550 for 
the value of the lot conveyed by the first-men- 
tioned deed of August 28, 1871, and $7,700 for the 
value of the property conveyed by the other deed. 
‘These valuations were those which were given by 
Aaron Quimby, a witness before the master. The 
master adopted the valuations of this witness as 
to all the property in question. They amounted, 
altogether, to $13,740. The report was, upon ex- 
ceptions, confirmed on this point. The cause 
went, upon appeal, to the court of errors and ap- 
peals, which reversed that part of the decree of 
this court which established the valuations of the 
master, and adopted instead thereof the valuations 
of William B. Smith, another witness before the 
master. 


By its decree dated April 17, 1883, it adjudged 
that the value of the lands in question, at the time 
of the conveyance thereof, was $5,332, and that 
the trustee should be charged in his account with 
that sum as the value of the lands at that time, 
instead of the sum of $13,740, and that the decree 
of this court to the extent that the same charged, 
or was based upon charging, against the trustee 
more than the sum of $5,332, as the value of the 
lands at the time they were conveyed, be reversed. 
That decree was made the decree of this court, 
and another order of reference was made in this 
court September 25, 1883. Under the latter order, 
the master has re-stated the account in accordance 
with the directions of the decree of the court of 
errors and appeals, as he understands them. As 
to the conveyance of May, 1871, he charges the 
trustee with nothing, seeing that the trustee re- 
ceived for it $4,700 (in the house and lot and mort- 
gage), and the valuation, according to Smith’s es- 





timate, would not be more but less than that sum, 
viz., $2,682. He charges him with the value of 
the other properties (conveyed by the deeds of 
August, 1871), according to Smith’s estimate. 
The trustee excepted to the report on the ground 
that, by the decree of. the court of errors and ap- 
peals, the valuation of the whole of the property, 
including that conveyed in May, 1871, was to be 
according to the estimate adopted’and fixed by 
that court, and his counsel insists that the proper 
way to state the account under that decree is to 
charge the trustee with the values according to 
that estimate, and credit him with the $4,700. It 
will be seen that this method would charge the 
trustee with only $2,682 for the price of a prop- 
erty for which he actually realized $4,700, and 
would give him credit on the valuations charge- 
able against him for the properties conveyed in 
August, for $2,018 of the purchase-money, actu- 
ally received for the property conveyed in May. 
I am satisfied that the court of errors and appeals 
did not intend that the account should be so 
stated, and unless the decree is so clear and posi- 
tive in its directions to state the account in that 
way as to leave no room for discretion in follow- 
ing those directions, I must approve of the method 
pursued by the master. It is obviously the duty 
of this court to pursue the directions of the appel- 
late tribunal, and it has no right to depart from 
them. Itis laid down that when the house of 
lords makes an order containing declarations as to 
the rights of parties, and remits the cause to the 
court below, with directions, it is not competent 
for the court below, upon the same state of evi- 
dence, to give any judgment inconsistent with the 
declarations and directions of the house uf lords. 
Macqueen, 222; McNeill v. Cahill, 2 Bligh (N. 
S.) 316. But in the case in hand the question is, 
What are the directions which the appellate tri- 
bunal has given? The decree declares that the 
value of the lands was $5,332, and that the trustee 
should be charged with that sum as the value 
thereof, instead of $13,740, with which he was 
charged; and that the decree of this court ‘to 
the extent that the same charges, or is based upon 
charging, against him more than the sum of $5,- 
332 as the value of the lands at the time they were 
conveyed,”’ be reversed. 


The charges to which it has reference are those 
made against him in respect to lands which he 
conveyed, and the price which has, through his 
fault, been wholly or partially lost, and the price 
fixed by the court of errors and appeals is a mea- 
sure of damages for the consequences of that 
fault, and the direction of that court is that he be 
charged with such damages at a different and 
much lower rate than that adopted by this court. 
The master, in his report, had charged him with 
$790, for the difference between the value of the 
land conveyed in May and the $4,700 received on 
account of that price. The appellate court ad- 
judged (in substance) that that charge, which was 
based upon the Quimby estimate was erroneous to 
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the extent of the $790, and that, as to the land 
conveyed by the other conveyances, the charges 
were erroneous to the extent of the difference be- 
tween them and the Smith estimates. The ques- 
tion is whether this court is bound, in the execu- 
tion of the decree, to regard the directions of the 
decree as absolute, and to be followed implicitly 
and literally without any manner of discrimina- 
tion, or whether they are to be regarded as, direc- 
tions to guide this court in establishing the trus- 
tee’s liability. Ihave no,doubt that the latter is 
the true view. The exception under consideration 
will, therefore, be overruled. 

The trustee also excepts upon the ground that 
the master has not allowed him commissions. 
This objection is welltaken. The exception will 
be allowed. 

No other exception besides the two above con- 
sidered was insisted upon at the hearing. There 
will be no costs of the exceptions awarded to 
either side. 


NotTe.—As tothe conclusiveness of the decision of 
an appellate court on the inferior one, see Dodge v. 
Gaylord,! which refers to many American cases.2, And 
the decree must be enforced even where it was for the 
first time discovered, after the remand, that the infe- 
rior court had no jurisdiction; * or the court madea 
palpable mistake in calculating the amount of the de- 
cree;4 ora survey directed to be made was impossi- 
ble.5 

Nor can the chancellor, before entering the mandate 
as directed by the Court of Appeals, suspend by in- 
junction his own powers to act in obedience to it; 6 nor 
add to a decree for specific performance for the con- 
veyance of lands that the defendant also account for 
the previous profits thereof,’ and make restitution; § 
nor quash an execution issued against an administra- 
tor, on the ground that he was not in fact an adminis- 
trator, when the decree and execution were entered 
against him by the Court of Appeals as such;% nor 
refuse to appoint two executors because one of them 
has died since decree rendered; 1° nor admit new tes- 
timony;1!! nor re-try the cause; 2? noraward a new in- 


153 Ind. 365. 

2 Dodd v. Astor, 2 Barb. Ch. 395; Haskell v. Raoul, 1 
McCord’s Ch. 22; Lyon v. Merritt, 6 Paige 473; Henry v. 
Davis, 13 W. Va. 230. 

3 Sheller v. May, 6 Cranch. 266; Watkins’s Case, 3 Pet. 
193; Washington Bridge Co. v. Stewart, 3 How. (U. 8S.) 
413; Williams v. Bruffy, 102 U. 8.255; Mins v. Sturdevant, 
36 Ala. 636; Cunningham v. Ashley, 13 Ark. 653; Clary v. 
Hoagland, 6 Cal. 6&5; Semple v. Anderson, 9 Il 546. 

4 Price v. Campbell, 5 Call. 115, 3 Munf. 227; Tatum v. 
McLellan, 56 Miss. 352. 

5 Brown Vv. Urow, Hardin 443. 

6 Watson v. Avery, 3 Bush 635. 

7 White v. Atkinson, 2 Call, 376. 

8 Hughes Appeal, 90 Pa. St. 60; see Mackall v. Rich- 
ards, 5 Sup. Ct. Rep. 170. 

9 Henderson v. Winchester, 31 Miss, 290. 

10 Pacheco’s Case, 29 Cal. 224; see Rogers v. Patterson, 
4 Paige 409; King v. Clarke, McMull. Eq. 48; Kee v. Kee, 
2 Gratt. 116; Nicholson v. Jennings, 31 La. Ann. 328; Bank 
of Virginia v. Craig, 6 Leigh. 399. 

Miner v. Medbury, 7 Wis. 100; Gunter v. Laffan, 7 
Cal. 588; Lyon v. Merritt, 6 Paige 473; North Car. R. R. 
Co. v. Swepson, 73 N. C. 316. 

12 Soule v. Dawes, 14 Cal. 247; Adamsv. Field, 25 Mich. 
16. 





quiry as to damages; }5 nor amend the decree by add- 
ing thereto a party made necessary by the marriage of 
one of the original parties pendente lite; 14 nor dismiss 
the bill without prejudice where the decree was to dis- 
miss it for want of equity; nor modify its own de- 
cree, which had been affirmed, by altering the amount 
decreed to one of the parties.16 

If a cause be sent back fora further account, so 
much of the account as was reported prior to the de- 
cree need not to be re-proved.7 

After the lower court has been ordered to dismiss a 
bill, its decree of dismissal cannot be assigned for er- 
ror, although the appellant had, theretofore, presented 
a petition to remove the cause to the Federal courts.18 

In Snowhill v. Snowhill,!9a demurrer to a bill al- 
lowed by the chancellor was reversed by the Court of 
Appeals, and the cause remanded. Held, that the de- 
fendants were not thereby precluded from relying on 
any new matter set out in their answers, which was 
not in the bill.2° But the questions decided on the 
demurrer cannot be raised again.2! 

In a proper case the lower court may change the is- 
sues, or allow others to be added.” If no direction 
bas been given as to an incident of the decree, as costs, 
the chancellor may determine that;2 or allow such 
further proceedings in the case as, in his judgment, 
justice requires;24 or award a decree and execution 
that the defendant convey a moiety of the land in dis- 
pute to the complainant, where the Court of Appeals 
had merely decided that the latter was entitled there- 
to; or disregard the appellate court’s finding as to 
facts, which is plainly erroneous; % or re-try the ques- 
tion as to the valid execution of a will, where the for- 
mer decision admitting it to probate bas been reversed 
for insufficiency of evidence, then before the lower 
court;2 or allow amendments to the pleadings in or- 
der that justice may be done; 2 or make an equitable 
partition after a reversal of a decree of the court of 
chancery, which sustained a previous voluntary parti- 


13 Holley v. Holley, 5 Litt. 290; Winchester v. Gros- 
venor, 48 Tl. 515. 

i4 Quackenbush v. Leonard, 10 Paige 131; see Moss v. 
Rowland, 3 Bush. 505; Wilson v. Hamilton, 9 Johns. 442; 
Exchange Bank v. Knox, 19 Gratt. 739. 

15 Wadhams Vv. Gay, 83 Ill. 250; see Mohler v. Wilber- 
ger, 74 Ill. 163. 

16 Murrill v. Murrill, 90 N. C. 120. 

17 Henshaw V. Freer, Bail. Ch. 311. 

18 Boggs v. Willard, 70 111.315; Akerly v. Vilas, 24 Wis. 
165; S. C., 2 Biss. 110, 3 Biss. 332; Kingsbury v. Kingsbury, 
3 Biss. 60; see Mong v. Bell, 7 Gill 244; Bryant v. Rich, 
106 “Mass. 180; Hall v. Ricketts, 9 Bush. 366; Dart v. 
Walker, 4 Daly 188; Waggener v. Cheek, 2 Dill. 560; Sneed 
v. Brownlow, 4 Coldw. 253; Chandler v. Coe, 56 N. H. 184; 
Brayiey v. Hedges, 53 Lowa 582; Yulee v. Vose, 99 U. 8. 
539 


19 1 Gr. Ch. 30. 

20 Pierson v. David, 1 lowa 23; Forbes v. Tuckerman, 
115 Mass. 115; Tregs v. Skinner, 42 Md. 426. 

21Smith v. Elder, 14 Sm. & Marsh. 100; McNairy v. 
Nashville, 1 Tenn. Ch. 123. 

22 Marriott v. Handy, 8 Gill. 31; Trinity Co. v. McCam- 
mon, 25 Cal. 117; Taylor v. Wright, 54 Miss. 722; see 
Hurck v, Erskine. 50 Mo. 116. 

23 Gale v. Butler, 35 Vt.449; Brown v. Lee, 50 N. Y. 427; 
see McGregor v. Buell, 1 Keys 153; Sheridan v. Andrews, 
80 N. Y. 648. 

24 Barker v. Vermont R. R., 35 Vt. 451. 

2% Logan v. McNitt, Litt. Sel. Cas. 119. 

26 Reynolds v. Davis, 5 Sandf. 267; Wells v. Amer. Ex. 
Co., 55 Wis. 23. 

27 Mead v. Mead, 18 Barb. 578; see Stewart v. Swanzy, 
12 Sm. & Marsh. 684, 23 Miss. 502; Hylton v. Hylton, 1 
Gratt. 161. 

23 Rugley v. Robinson, 19 Ala. 404; Chickering v. Failes, 
29 Ill. 294; Wailes v. Cooper, 25 Miss. 421; Hauserd y. 
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tion between the same parties; 2° or admit new par- 
ties; ® or add interest tothe amount fixed by the de- 
cree; 5! or dispose of a motion for a perpetual injunc- 
tion, although a decree dissolving a temporary injunc- 
tion has been affirmed.” 

Where the appellate court adjudged, on demurrer, 
that a plea was bad, and the opinion suggested certain 
additional averments that would be requisite to sup- 
ply its defects, such snggestions were not, on a subse- 
quent appeal, deemed exclusive, so as to prevent de- 
fendant from averring other matters in his plea.¥ 


A decree establishing a trust and remanding for par- 
tition and account will not prevent the parties from 
showing that the ancestor’s title was divested bya 
conveyance during his lifetime.* 

A decree of the Court of Appeals provided that S. 
was entitled to redeem the property on paying the 
amount for which it sold at sheriff’s sale, with inter- 
est; and that the cause should be remitted for an ac- 
count under the direction of the chancellor, and that 
8. be permitted to redeem on equitable terms. Held, 
that the Court of Appeals did not intend to limit the 
terms, but to leave it to the court of chancery to add 
such other terms as it should deem equitable.3 

Under a decision that an appellant was entitled to an 
interest in certain land on paying the amount found 
due upon an account to be taken between him and the 
respondent, upon certain principles, in the court be- 
low, and an account was taken there and a decree ren- 
dered accordingly, an appeal from that decree brings 
up only the question whether the account was taken 
in accordance with the principles established in the 
decision of the court.® 

The appellate court may award a peremptory man- 
date to the inferior court to carry out its decree; * or, 
if necessary, re-try the case itself. 

Where a sale had been made under a decree which 
was afterwards reversed: Held, that the appellant was 
not precluded from recovering damages therefor, be- 
cause the lower court refused his motion to set aside 
the sale and restore his possession. 

JOHN H. STEWART. 


Gray, 46 Miss. 75; Barker v. Belknap, 27 Vt. 700; see, 
hower, Hannum v. Cameron, 12Sm. & Marsh, 503; Mc- 
Rae v. David, Rich. Eq. 375; Holmes v. McGinty, 46 Miss. 
79; Murray v. Coster, 20 Johns. 603; Keller v. Lewis, 56 
Cal. 466. 


29 Polhemus v. Emson, 1 Stew. Eq. 576, 2 Stew. Eq. 583. 

3 Anderson v. Anderson, ] Hen. & Munf. 12; Chouteau 
v. Allen, 74 Mo. 56. ° 

31 Sturges v. Knapp, 35 Vt. 439. 

# Rayle v. Indianapolis R. R. Co’,40 Ind 347; see Beau- 
dry v. Felch, 47 Cal. 183. 

% Jesse v. Cater, 28 Ala. 475. 

% Kingsbury v. Buckner, 70 Ill. 514, 

% Johns v. Norris, 1 Stew, Eq. 147 


3 Reed v. Jones, 15 Wis. 40; Koon v. Munro, 18 S. C. 
374. 


387 McDonald v. McDonald, 16 Vt. 630; Jonnson v, Glass- 
cock, 2 Ala. 519. 


% Fine v. Cockshut, 6 Call 16. 
% Reynolds v. Hosmer, 45 Cal. 6:6. 








WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, 11 
GEORGIA, 26 
ILLINOIS, ‘ > * ° > 9 
INDIANA, . ; : é ‘ 17 
Iowa, * 6, 8 
KENTUCKY, 5, 15, 19, 28 
MAINE,. . 3 : . - 10,24 
MARYLAND, . i . ; s ° 2 
MASSACHUSETTS, : ‘ x . 20 
MISSOURI, ° . ‘ » ° 2, 3,4 
NEw JERSEY, ‘ ‘ . ‘ ‘ 27 
NEw YORK, 1, 7, 13, 14, 16, 18 
PENNSYLVANIA. - 21, 22, 23, 29 
UNITED STATES, . ‘ ‘ ; ‘ 12 


1. BANKS.—Payment to Committee of Lunatic— 
Statute of Limitation—Check—Presentment is a 
Demand.—Payment by a bank of the deposit of a 
person who has been declared a lunatic, to the 
duly appointed committee of the lunatic’s estate, 
isa good payment and protects the bank. The 
bank is not required to examine or determine the 
equities of other parties to the fund, of which it 
has no knowledge; but*it has the right to assume 
that the committee appointed by the courtis au- 
thorized to receive the money. The presentation 
of a check toa bank by one authorized to receive 
the money thereon is equivalent to a demand of 
payment of the amount of the check, and when 
payment is refused, the statute of limitations be- 
gins to run against the drawer on the amount 
called for by the check from the time of such de- 
mand and refusal. Viets v. Union, etc. Bank, 
New York Court of Appeals, March 16, 1886, East- 
Rep. 


tw 


. ———. Specific Fund for Credit—Refusal to Ac- 
cept—Conversion by Placing Fund in General As- 
sets — Following Fund — Establishing Claim 
Against General Assets Bars Equitable Relief.— 
1. A party who draws his check on a bank and de- 
livers the same to the bank, payable to such bank 
orindorsed over to it, with directions to transmit 
the amount of such check to another bank to the 
use of a third party, thereby places a specific fund 
in the hands of the first bank, which does not go 
into its general assets. 2. This result is not 
changed, although the second bank refused to ac- 
cept such credit, for the drawer consents to the 
credit only on condition that the credit was to be 
effected by consent of second bank. 3. If the first 
bank turns the funds into the general assets of the 
bank, without furnishing the credit upon faith of 
which it was received, it effects an unlawful con- 
version thereof. 4. The drawer may follow such 
fund, the bank being chargeable with the amount 
asa preferred demand. Harrison v. Smith, S. C. 
Mo., October Term, 1885. 5. And under such cir- 
cumstances where the bank becomes insolvent, 
and the drawer establishes such claim against the 
general assets of the bank, and whichclaim having 

. been realized to the extent of the assets distributed 

thereon, he is barred from claim of the specific 

fund. 43 Mo. 583; 71 Mo. 30, distinguishing First 

Natl. Bk. v. Coates, 3 McCrary, 9. Stoller v. 
Coates, 8. C. Mo., March 18, 1886. 


3. CRIMINAL Law.—Grand Larceny in Dwelling- 
House — Presumption as to Possession of Re- 
cently Stolen Property.—1. By virtue of § 1309 
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Rev. Stat. 1879, Mo., as construed in State v. 
Brown, 75 Mo. 317, and State v. Butterfield, 75 
Mo. 297, the offence is grand larceny, without re- 
gard to the value of the property stolen. 2. 
Where there is no evidence of the good character 
of a defendant, but where the evidence shows bad 
character, his possession of property recently stol- 
en 1s presumptive evidence of his guilt. State v. 
Kelly, 73 Mo. 608. 3. An instruction to the effect 
that one found in the possession of recently stolen 
property, is presumed to be the thief, and if he 
fails to account for his possession in a manner con- 
sistent with his innocence, the presumption be- 
comes conclusive against him, held proper. In 
dissenting opinion, Henry, J., concerning last 
point, said: “I do not think this is, or ever was 
law, or ever ought to be.” State v. Kennedy, 8S. 
C. Mo., March 18, 1886. 


4. 








- Burglary and Larceny — Proof 
Necessary to Convict.—To convict a defendant for 
burglary or larceny, it is not necessary that the 
evidence should establish the fact that the money 
or property which is the subject of the crime, was 
taken out of the house, where committed. State 
v. Higgins, 8. C. Mo., March 18, 1886. 


5 Murder—Evidence—Letters—Hus- 
"band and Wife. —An indictment which charges the 
accused with murder, but sets out facts which 
show him to have acted not as principal, but only 
as accessory (before the fact), is not demurrable. 
Where a woman is indicted for conspiring to mur- 
der her husband, letters written by another at her 
request (she being unable to write) to her co-con- 
spirator showing illicit relations between them, 
are competent as furnishing a motive for the act. 
Stricklin v. Commonwealth, Ky. Ct. of App., 
Jan. 21. 1886, Ky. Law Rep. 








‘6. CRIMINAL Law.—Evidence—Forgery—Uttering 
Forged Notes—Evidence of other Acts—Produc- 
tion of Note.—A. was prosecuted for uttering and 
publishing two forged promissory notes, and on 
the trial, a witness was allowed to answer a ques- 
tion as to whether there was ever any question 
about a note he had signed with A. Held, error, 
the said note not being produced, nor its absence 
accounted for; following State v. Breckenridge, 25 
N. W. Rep. 130. State v. Saunders, S.C. Iowa, 
March 18, 1886, N. W. Rep. 


CRIMINAL Law—Homicide—Juror not Disqual- 
ified Because Read Account of in Newspaper— 
Evidence—Records of Police Justice.—The fact 
that a juror had read an account of the murder at 
the time it occurred does not disqualify him from 
sitting as a juror upon the trial of the case, when 
his examination discloses that such impression or 
opinion as he has formed he could lay aside, and 
render an impartial verdict according to the evi- 
dence. An objection based upon the insufficiency 
of the proof identifying the accused with a paper 
produced in evidence must be taken at the time it 
is offered, and the attention of the court called to 
the ground of the objection. An objection to the 
oral evidence of a poliee justice of a complaint 
made before him, is cured by the subsequent pro- 
duction of the records in evidence. Pevple v. Ot- 
to, N. Y. Ct. App., March 23, 1886, East. Rep. 


8. CRIMINAL EVIDENCE. — Character — Persona) 
Knowledge—Criminal Law — Self-Defense—Im- 
pending Danger—Evidence—Privileged Commun- 





ication—Statement to Attorney—Third Person 
Present.—A witness for the accused called as to 
character is not confined to general reputation, but 
may testify as to his own knowledge of the char- 
acter of defendant. A homicide committed in 
self-defense is not justifiable unless the circum- 
Stances were such that a reasonable person, in de- 
fendant’s situation, would have been led to believe 
that he was about to suffer death or great bodily 
injury. Where aclient makes a statement to his 
attorney in the presence of a third person, the lat- 
ter is not forbidden to disclose; as to him it is not 
privileged. State v. Sterrett, S. C. Iowa, Dec., 
1885, Reporter. 


9. CONTRACT.— Written Contract—Previous Nego- 
tiations Merged in Writing Inadmissible to Vary 
it—Promissory Note with Option to Payee—Ez- 
ercise of Option Revocable if not Consummated— 
Concurrent Conditions held Inapplicable.—Previ- 
ous negotiations between parties to a written con- 
tract concerning the subject-matter thereof, are 
merged in such contract, and are inadmissible to 
vary it. This rule applies to oral negotiations con- 
cerning the consideration of a negotiable instru- 
ment. Where a promissory note is given with an 
option to the payee to take something else in lieu 
of the money promised, and he elects to take pay- 
ment in that other form, and the maker does not 
then consummate the bargain—e. g., where that 
other form is land, by conveying the land—the 
payee may revoke his election, and hold the maker 
for the money on the note. The contention that in 
such case the contract is subject to concurrent 
conditions, and that either party must tender per- 
formance before he can require performance from 
the other side, is rejected as inapplicable. They 
are in the position of vendor and purchaser, with 
the duty on the vendor to perform. Mosher v. 
Rogers, 8. C. Ill., Jan. 25, 1886, N. E. Rep. 


10. CONFLICT OF Laws—Divorce by Courts of other 
States—Jurisdiction—Courts of other States have 
no authority to decree a divorce between citizens 
of this State, and when such a divorce is set up the 
courts of this State are not bound by the findings 
of such other States upon the jurisdictional ques- 
tion of residence of the parties.. Gregory v. Greg- 
ory, 3. C. Me., March 27, 1886, East. Rep. 


11. CORPORATION.— Assessments on Stock — Insol- 
vency — Decree of Court — Limitations.—By the 
laws of Virginia, subscribers to shares of stock in 
joint-stock companies were required to pay a cer- 
tain sum at the time of subscribtion, and the res- 
idue as called for by the president and directors of 
the company. In an insolvency suit brought in 
the Richmond chancery court it was decreed that 
subscribers to certain stock should pay thirty per 
cent. of the par value of each share, for the pur- 
pose of paying the debts of the corporation. 
Held, that this decree was a call, and the same, in 
effect, as if made by the president and directors, 
and that consequently, the statute of limitations 
applied from the time of the call made; and held 
Surther, that the liability of the defendant to pay 
was by reason of his contract, and not because of 
the decree aforesaid. Glenn v. Saxton, 8. C. Cal., 
Jan., 1886, Reporter. 


12. EvIpENCE. — Hearsay — Proof of Pedigree— 
What Proof Necessary — Ancient Deed— When 
Admissible.—The proof to show pedigree forms a 
well-settled exception to the rule which excludes 
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hearsay evidence. Declarations of deceased per- 
sons who were de jure related by blood or marriage 
to the family in question, may be given in evidence 
on matters of pedigree, and though such relation- 
ship of the deciarant must be established by proof 
independent of the declaration itself, slight proof 
is sufficient in this connection. A deed may be 
admitted in evidence as an ancient-deed, without 
proof of ppssession under it of the parties offer- 
ing it, or of those under whom they claim, and 
without proof of execution, etc., by the subscrib- 
ing witnesses, when it appears that it is sixty 
years old, that it was produced from among the 
papers of the grantee in the custody of his heirs, 
and that he and his heirs had paid taxes upon the 
land down to the time of the bringing of the 
action. Fulkerson v. Holmes, 8. C. U.S., March 
22, 1886. S. C. Rep. 


13. Fraup— When a Question for the Jury.—The 
plaintiff was pursuaded by defendants Dix & 
Phyfe, note brokers, to purchase of them a num- 
ber of notes made by defendant, Brown, they rep- 
resenting that he was a “‘cautious, careful, econ- 
omical man,” and that they ‘‘considered his paper 
among the best,” etc.; and exhibiting a statement 
of large assets made by him some time prior, al- 
though they knew that he was selling his paper at 
larger discount than a business man could stand. 
In some instances, although they knew plaintiff 
wished nothing but commercial paper, they sold 
him that which was not of that character, although 
similar in appearance. There was other evidence 
tending to show fraud. At the close of plaintiff’s 
evidence the complaint was dismissed as to Dix & 
Phyfe, on the ground that no fraud was estab- 
lished against them, and the jury rendered a ver- 
dict in favor of Brown. Held, that the evidence 
was sufficient for the consideration of the jury, 
and the trial judge erred in refusing to submit the 
case to the jury as to Dix & Phyfe; that they were 
to judge of the whole case from all the facts and 
circumstances surrounding it; and that the evi- 
dence against Brown was of a very conclusive 
character. Second Nat. Bank v. Dix, New York 
Court of Appeals, March 16, 1886, N. E. Rep. 


14. HigHway—Dedication by Owner—Acceptance 
by Public—Evidence.—The acceptance by the pub- 
lic, of a highway dedicated by the owner of the 
premises to that purpose, may be proved by long 
public use, or by acts and conduct of the public 
authorities recognizing and adopting it. No for- 
mal laying out is necessary in such a case. People 
v. Lochfelim, N. Y. Ct. App., March 23, 1886, East. 
Rep. 


15. INSURANCE — Forfeiture Clause — Parol Evi- 
dence—A policy exempting the company from lia- 
bility while the insured is in default upon any pre- 
mium, is valid unless he can show that the default 
was caused by conduct of the insurer, as where 
the insurer failed to provide an agent in the State 
to whom the premium could be paid. Parol evi- 
dence is admissible where the entire contract is 
not reduced to writing. Parol evidence of state- 
ments made by the agent of the company as to the 
place of payment (the policy being silent on the 
subject), are admissible. Blackery v. Continental 
Ins. Co., Ky. Ct. of App., Feb. 2, 1886.—Kentucky 
Law Reporter. 


16. InsuRANCE—Fire Insurance—Policy—Renewal. 
—Plaintiff sued upon an alleged renewal of a fire 





insurance policy. The policy provided that no re- 
newal should be made unless the premium there- 
for was actually paid and indorsed upon the policy. 
The only evidence of a renewal was a compensa- 
tion wherein the insured requested the company’s 
agent to renew the policy for another year and 
keep it in force, and the agent said that he would. 
No premium was ever paid or tendered or other- 
wise arranged before the loss occurred, and the 
renewal was not indorsed upon the policy. Held, 
that there was no valid renewal of the policy. O’- 
Reilly, v. London, etc. Co., N. Y. Ct. of App 
March 16, 1886, East. Rep. , 


17. JUDGMENT—Collateral Attack for Want of No- 
tice—What Complaint Must Show—Complaint 
Must State What Record Shows.—Where a col- 
lateral attack is made upon a judgment of a court 
of superior jurisdiction having jurisdiction of the 
subject matter, on the ground that the party mak- 
ing such attack had no legal notice of the pendency 
of the original action, the presumption is that jur- 
isdiction of the person was properly acquired, and 
the complaint must state such facts as will over- 
come or exclude this presumption. In such case 
a mere allegation that the plaintiff was not served 
with process, and had no knowledge of the exist- 
ence of the former judgment until long after its 
rendition, is not snfficient, without stating what 
the record shows. Cassady v. Miller, S. C. Ind., 
March 13, 1886, N. E. Rep. 


18. LANDLORD AND TENANT— Use and Occupation 
—Evidence of Such Relation.—To maintain an ac- 
tion for use and occupation of real property, 
plaintiff must prove that the conventional relation 
of landlord and tenant exists between the parties. 
It need not be created by a written instrument or 
express agreement, yet there must be proof of cir- 
cumstances authorizing an inference that the par- 
ties intended to assume such relation toward each 
other. A grantor who remains in possession of the 
premises after execution of a deed therefor, does 
thereby become tenant to the purchaser nor ,liable 
to him in an action for use and occupation. Pres- 
ton v. Hawley, N. Y.Ct. of App., March 23, 1886, 
East. Rep. 


19. NEGLIGENCE—Railroads— Unskillful Employee 
—Conductor, Duties of.—If a railroad company 
employ one who lacks skill and experience to act 
as conductor and he accepts the position, and is 
injured in consequence of his unskillfulness, he 
can not recover of the company. But the com- 
pany is liable toa passenger or subordinate em- 
ployee injured by the unskillfulness of such con- 
ductor. It is the duty of the conductor to ascer- 
tain whether the brakes and other safeguards are 
in proper condition before starting the train, and 
if he fails to do so and is injured by a defective 
brake, he can not recover of the company, though 
it was the duty of the car inspector also to make 
the examination and he failed to do so. Alexander 
v. Loussville, etc. Co., Ky. Ct. of App., Feb. 6, 
1886.—Kentucky Law Reporter. 


20. NEGLIGENCE—Evidence — Other Like <Acts.— 
Where the plaintiff alleged that certain injuries 
were caused by the negligence of the defendant 
in driving an overloaded wagon down a hill, with 
a horse which was incapable of drawing such wa- 
gon properly, held, that evidence that the defend- 
ant had on previous occasions driven the same 
horse with a wagon similarly overloaded, down the 
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hili, that the horse had vices, is incompetent. The 
court says: “It is clear that, upon the issue 
whether, at the time of the accident, the defend- 
ants’ wagon was so overloaded that their horse 
could not control it, evidence that the defendants 
had, at other times, frequently or infrequently, in 
like manner overloaded their wagon, would uot be 
competent. The issue being whether the defend- 
ants were negligent at one time, it was not compe- 
tent to put in evidence of like acts of carelessness 
on their part atothertimes. Gahagan v. Boston 
& L. R. R., 1 Allen, 187; Maguire v. Middlesex R. 
R. 115 Mass. 239.” Whitney v. Gross, S. C. Mass., 
October 24, 1885, N. E. Rep. 


21. NEGLIGENCE—Employer Providing Safe Place 


Jor Employee to Work in—B. a shirt making firm, 
whilst engaged in altering its building and in 
changing the location of different branches of its 
establishment, called into requisition the services 
of C., one of its regular workmen; whilst so serv- 
ing he fell into a dust hole, about fourteen inches 
square, cut in the floor close beside the wall and 
out of the ordinarily traveled parts of the room, 
and was seriously injured. The hole, which had 
previously had barriers about it, was, at the time 
of the accident, owing to the removal of the guards 
temporarily covered with two loose boards. C. 
had long been engaged in the service of B. and had 
a full keowledge of the fact of the existence of the 
dust-hole. Held, in an action brought by C. 
against B. to recover damages for the injury occa- 
sioned him, that if the dust-hole had been in a 
portion of the room where persons were likely to 
pass in the course of business, the question of ne- 
gligence in leaving it insufliciently protected would 
have been for the jury, but that under the circum- 
stances the fact of the location of the dust-hole, 
that alterations were in progress in the building, 
and that C. had a knowledge of these alterations, 
would have justified the court in giving bind- 
ing instructions to find for the defendant. Wan- 
amaker v. Burke, 8. C. Penn., Jan. 25, 1886. East. 
Rep. 


22. NEGLIGENCE.— Municipal Corporation—Streets 


—License by Municipality to Private Person to 
Use Street for a Reasonable Private Purpose— 
Municipality not Liable for Accident.—A munici- 
pality is not liable for the negligence of an inde- 
pendent contractor in leaving open a ditchina 
public street dug for the purpose of laying water 
pipe. It is immaterial whether such contractor was 
employed directly by the municipality or by a pri- 
vate person whom the municipality had lawfully 
licensed to lay the pipe for his private benefit. 
The authorities of a municipal corporation li- 
censed a private citizen to dig a trench in a public 
street in orderto lay water ‘pipe to some of his 
houses. The licensee contracted with an inde- 
pendent contractor to dothe work. The latterdug 
the ditch, and negligently left it open at night, 
without a light or other warning, and a pedestrian 
fell in the ditch, and was injured. .The street 
commissioner had knowledge of the dangerous 
condition of the street at and before the time of the 
accident: Held, that the license having been law- 
fully granted, the municipality was not liable for 
the negligence of the contractor, whose employ- 
ment was independent of the control and direc- 
tion of his employer; its responsibility in such 
ease could not be greater than if the work had 
been done by an independent contractor employed 
directly by the borough, in which latter case the 





borough would not have been liable. Borough, 
etc. Depot v. Simmons, 8. C. Pa., March 16, 1886, 
Weekly Notes Cases. 





23. . Contributory Negligence — Children — 
Obstructing Crossings.— A railroad train stood 
obstructing a street crossing ina populous part of 
a city for ten minutes. Several adults during this 
time crossed over or under a coupling between two 
cars. There was a large number of children in 
the neighborhood, certain primary and secondary 
schools being close at hand. One boy had actually 
ridden shortly before upon the coupling in ques- 
tion, which consisted of a beam or pole twelve or 
fourteen feet long. There were no gates nor 
guards across the street, and no flagman was posted 
there. A boy of between six and seven years of 
age, attracted by other children playing on the fur- 
ther side of the train, attempted to pass under the 
coupling to join them; when he started to do so 
the train was at rest. Just as he was passing un- 
der, it started without whistle or other warning. 
The child was in consequence seriously injured. 
In an action to recover damages for the injury: 
Held, that under the circumstances it was proper 
for the court to submit to the jury the question 
whether or not there was negligence on the part of 
the railroad company defendant. Philadelphia, 
etc. Co. v. Layer, 8. C. Pa., March 22,1886, Week- 
ly Notes Cases. 


24. NoTICE—Constructive — Purchaser Pendente 
Lite—Unrecorded Deed.—A purchaser of the real 
estate from the defendant in a real action, prior to 
the commencement of the suit, but whose deed 
was not recorded till after the entry of the action 
in court, is chargeable with notice of the charac- 
ter of the suit, and of the extent of the claim as- 
serted in the pleadings, and he is bound by any 
judgment rendered in such suit against the defen- 
dant unless he establishes the fact that the plaint- 
iff had notice of his unrecorded deed before the 
commencement of the action. Smith v. Hodsdon, 
S. C. Me., March 18, 1886, East. Rep. 


25. Notice. — Fraudulent Conveyance — Deed to 
Wife — Subrogation — Payment of Purchase- 
Money, Mortgage.—The voluntary conveyance by 
a husband to his wife is in itself sufficient to put 
a purchaser upon inquiry, and he is chargeable 
with whatever knowledge an inquiry would neces- 
sarily have disclosed. Where one, at the request 
of an owner, pays off a purchase-money mortgage 
which is due, he is entitled to be subrogated to 
the rights of the mortgagee as against creditors of 
the owner. Millholland v. Tiffany, S. C. Md., 
Jan., 1886, Reporter. 


26. PARTNERSHIP.— Title—Conversion — Notice — 
Parties.—Where money of a ward was sent by 
the guardian to another to invest, and it was in- 
vested in a bond, and the person so investing 
formed a partnership, and the firm used the bond 
as a collateral security, if the bond had been non- 
negotiable, the conversion and hability of the firm 
would be clearly shown in an action of trover; 
and as notice to one partner is notice to all and 
binds the firm, although the bond was negotiable, 
the firm were not innocent purchasers without no- 
tice, and the grant of a non-suit waserror. Al- 
though the partner who’ purchased the bond may 
have left the State, yet service .on the remaining 
partner was service on the firm, and bail process 
having been taken out against the firm and bond 
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having been given by them, the suit was against 
them, and not against the remaining partner 
alone; and any indebtedness between the partners 
would not be a defense to the suit against the firm. 
Cunningham v. Woodbridge, 8. C. Ga., March 30, 
1886, Ga. Law Rep. 


27. PLeapInG.—By-Law of Insurance Company— 
Arbitration.—A plea setting up a by-law of an in- 
surance company to the effect that if the president 
of the company should cause notice,in writing, 
given to the insured that the company declines an 
arbitration, or to pay loss without suit, the insured 
must bring suit within six months or be barred, is 
bad, unless it alleges that such by-law was adopted 
before the contract of insurance was made. The 
court said: ‘This pleais bad, because it does not 
allege that said ‘by-law was adopted before the 
contract of insurance made with the plaintiff was 
entered into. It alleges that plaintiff had notice of 
the by-law on the 18th of July, 1871, but whether 
before or after the policy of insurance was entered 
into, it does not state. The plea should allege that 
the by-law was passed before the issuing of the 
policy. Wood Fire Ins., 871; Mutual Ins. Co. v. 
Harvey, 45 N. H. 192.’? Coxv. Farmers’, etc. Asso 
8S. C. N. d., March 18, 1886, East. Rep. 


98. STATUTE OF FRaUDS.—Parol Sale of Land — 
Parol Gifts—Rights of Donee.—The vendee un- 
der a parol sale of land, though in possession, can- 
not use that possession as a defense in an action by 
the vendor to recover the land. But he has a lien 
for the money paid out or improvements made by 
him. Where one makes a parol gift of land to 
another in consideration of services performed by 
the donee, but dies before making a deed, though 
the donee cannot retain the land, he has a lien on 
it for those services. Pragoff v. Flood, Ky. Ct. 
of App., Jan. 19, 1886, Ky. Law Rep. 


29. SHERIFF’s SaLEs. — Power of Court to Set 
Aside in a Summary Proceeding — Extent and 
Limit of—Practice.—After the acknowledgment 
of a sheriff’s deed and its delivery to the purchas- 
er, the court cannot, upon a summary proceeding 
by rule and depositions, set aside the sheriff’s sale, 
and compel the purchaser to deliver up the deed 
for cancellation, upon the ground that the pur- 
chaser obtained his title by actual fraud practiced 
upon the defendant in the execution. It is imma- 
terial that such rule was taken within the term at 
which the sheriff’s deed was acknowledged. The 
court may supervise its procss to correct irregu- 
larities or to prevent the perpetration of fraud 
while such process is yet within its grasp; but af- 
ter the acknowledgment and delivery of a sheriff’s 
deed, whereby the title has vested in the pur- 
chaser, the court has no power to affect that title, 
ina summary proceeding. In such case the rem- 
edy of the defrauded party is by action of eject- 
ment or bill in equity. Evans v. Maury, 8.C.Pa., 
March 5, 1886, W. Notes Cases. 








QUERIES AND ANSWERS.* 








[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 


43. A. sells B. and C., whoare partners, alot of lum- 
ber at $10 per 1000 feet, and takes their note for the 
amount. B. and C. dissolve partnership, C. assuming 
the payment of all the firm debts, of which A. had no- 
tice. After the dissolution C. dies, and his only heir, 
his father, takes charges of his assets [and undertakes 
to settle his debts. A. presents the note of B. and C. 
to B. for payment, and B. refers {him to C.’s father, 
stating that he will pay all the firm debts. C.’s father 
refuses to pay the note, stating as an excuse that the 
measurement of the lumber was not correct, falling 
considerably short of the measurement made when 
the note was given, but proposes to pay a smaller 
amount than the note calls for if A.‘will take it in sat- 
isfaction of the note. A. hesitates, but finally agrees 
to take it in order to avoid a law suit, and in further- 
ance of that agreement. C.’s father makes A. a small 
payment, promising to pay balance in a few days. He 
never paid balance, and after the expiration of six 
months. A. sues B. on the note of B. and.C., and B. 
sets up as a defense the agreement of A. and C.’s fath- 
er, and the part performance thereof, and tenders A. 
the balance due on the agreement. Is A. bound by the 
agreement he made with C.’s father? Cite authorities. 

WILL P. FEAZEL. 








RECENT PUBLICATIONS. 


LECTURES INTRODUCTORY TO THE STUDY OF THE 
LaW OF THE CONSTITUTION.—By A. V. Dicey, B. 
C. L. of the Inner Temple, Barrister-at-law, Viner- 
ian Professor of English law; Fellow of All-Souls, 
Oxford, L. L. D. Glasgow. London: Macmillan & Co. 
1885. 

This admirable work was noticed at some lergth 
in the last (17) member of the Journal, and it is only 
mentioned now 4o correct an unfortunate typograpbi- 
cal error which occured in that number; the author’s 
name being given as “Dickey” whereas it should have 
appeared as “Dicey ;”’ we beg our readers to make the 
correction in their copies. 





ICONOCLASM AND WHITEWASH, and other papers, by 
Irving Browne Editor of the Albany Law Journal, 
New York. James Osborne Wright, 860 Broadway, 

885. 


The highest compliment we can pay to this book, is 
to say that we read it through from title page to colo- 
phon ata single sitting. Of course it is not a law book, 
for no law book ever met with such prompt, thorough, 
and conscientious treatment at the hands of any re- 
viewer—lIt is a series of most entertaining essays of a 
high grade of scholarship and literary merit. Yet the 
first of these essays, the title role, in stage parlance, 
although vividly interesting, leaves something of an 
unpleasant flavor. Surgit amari aliquid, we rebel 
against this unsparing smashing of our idols. Must 
all our illusions be dispelled? Is the world really hol- 
low, and are all of our dolls stuffed with saw dust? Is 
it true as set forth in a Byronical line in the Rejected 
Addresses: 

“And naught is every thing, and every thing 
is naught.” 
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Can we not be spared some of the pretty stories that 
our ancestors ‘have conserved for our delectation? 
Must everything that is beautiful or odd in the history 
of the race be weighed in the unswerving balance of 
prosaic fact, and—found wanting? Tolearn is often to 
lose. The little boy when he discovers that it is his 
father, not Santa Claus, who fills his stocking on 
Christmas eve., has learned something—but has lost an 
innocent pleasure that will return no more forever. 
‘Then begins a succession of illusions and disillusions 
that follow him down to old age, and—but we will not 
moralize. 

On several points we agree most cordially with the 
author of this article. He says: 

‘*Let us not vex our souls with any imaginings upon 
the so-called Darwinian theory. If any man feels it in 
his bones that he is descended from an ape, I have no 
quarrel with him. He is at liberty to figure his ances- 
tors his own way. For my own partI cannot believe 
that monkeys ever inhabited my family tree. * * * 
It is true that in the human frame there is a good place 
for a tail, but as we have never found any tail there, 
we are content to believe that men never carried that 
superfluous member. * * * In my opinion there is 
no credulity so great as that of religious unbelief. There 
are no men so doatingly credulous as the great lights 
of modern science, who strain at a gnat and swallow a 
camel.” 

We have left ourselves no space to speak of the other 
papers in this collection as they deserve, and therefore 
in justice, can say nothing of them except that they are 
highly interesting, and written in an admirable style. 
The Shaksperian article especially deserves a much 
more extended notice than would be appropriate in 
the pages of a legal journal. 





A TREATISE ON THE LAW OF RECEIVERS, by James 
L. High, Second Edition — Chicago, Callahan and 
Company. 1886. 


Since the first edition of this work was published,the 
law relating to Receivers, has grown very much in im- 
portance in consequence of the large corporation in- 
terests falling continually into the hands of the courts 
of equity. Mr. High has therefore done well to revise 
his excellent work and issue a new edition which brings 
the law on the subject down to date. 

Mr. High’s arrangement of his work is very good. 
There are twenty chapters, the first, treating of the 
general features of the jurisdiction; the second of the 
courts which exercise it, and the relative powers of 
State and Federal Courts; the third of the selection 
and eligibility of the receiver; the fourth, of the prac- 
tice, the application and the appointment of the re- 
ceiver; the fifth, of the receivers bond and the liabili- 
ties of his sureties thereon; the sixth, of the nature of 
the receiver’s possession and of the consequences of 
interference therewith; the seventh, of the functions 
and powers of receivers; the eighth, of actions by and 
against receivers; the ninth of his liabilities; the tenth, 
of receivers over corporations; the eleventh, of receiv- 
ers over railways; the twelfth, of receivers in aid of 
judgment creditors; the thirteenth, of receivers over 
partnership; the fourteenth, of receivers over real 
property; the fifteenth of receivers in cates of mort- 
gages; the sixteenth, of receivers in cases of trust; 
the seventeenth of receivers in connection with 
injunctions; eighteenth, the receivers compensation; 
nineteenth, of the receivers accounts; and twentieth, 
of the removal and final dischargejof the receiver. Con- 
sidering that the use, or, as many lawyers think, the 
abuse, of the services of receivers has been growing 
rapidly for years in all courts having equity jurisdic- 





tion, and the occasions for those services multiplying 
with such rapidity,the value of such a work as this must 
be apparent at a glance. The litigation of the country 
in many points of view, especially that connected with 
the larger corporations, tends continually towards 
courts of equity and to equity procedure, and the prac- 
tice of those courts constantly throws more and more of 
their business into the hands of receivers, and conse- 
quently it is the interest of every general practitioner 
to keep abreast with the law on this subject. To do 
this, the value of such a work as that before us, is 
manifest The first edition of this work has re- 
ceived the approval of the profession, and, of 
course, the second edition is still more valuable. 








JETSAM AND FLOTSAM. 





THE WAY TO SHORTEN ARGUMENT.—In general, if 
we are not mistaken, alert attention is the best way for 
a court to shorten argument, and the tendency of in- 
terruptions to engender desultory and rambling dia- 
logues in disregard of the rules as to the opening and 
closing, is a fertile source of prolonged and fruitless 
discussion. But counsel having sufficient self-posses- 
sion will rarely find occasion to regret an interrup- 
tion, which enables him to address himself more im- 
mediately to the hinge of the controversy as it rests in 
the judge’s mind, or to supply needed elements in the 
discussion or correct misapprehension. There are, 
doubtless, however, counsel whose talking apparatus 
is in such good running order, and whose supply of 
volatile ideas is ready to expand indefinitely, when the 
presence of enforced silence is taken off, is so inex- 
haustible that interruption is the only relief, both for 
the bench, the adversary and the waiting calendar.— 
Exchange. 


THE HaL¥F-LAWYER.—The English law journals are 
groaning over the nuisance of the “half-lawyer,” by 
which term, invented by Mr. Justice Stephen, we un- 
derstand the man who always “has a fool for a client’”’ 
—being his own lawyer. The Solicitors’ Journal says 
of these persons: “The judges are at last opening 
their eyes to the fact that a certain proportion of liti- 
gants, perfectly well able to bear the costs of legal as- 
sistance, prefer to save their pockets by engaging the 
bench to unravel their cases before deciding them. 
The patience and consideration which the judges often 
display in conducting the cases of ‘suitors in person’ 
may be ascribed partly to compassion for the benighted 
wanderer in legal mazes, and partly, perhaps, to a keen 
relish for a temporary resumption of their old habits 
at the bar. Whatever may be the reason, however, 
the bench have been often by no means adverse to un- 
dertake the task of ascertaining and presenting in 
proper shape the points of a case brought before them 
by a litigant who confesses that he knows no law, and 
respectfully stands aside while the judges argue his 
case for him. But it appears that there has been de- 
veloped a novel, irritating and most unwarrantable 
species of ‘suitor in person,’ who refuses to abide by 
the rules of the game; insists on having a hand in it 
himself, and declines to leave the matter altogether to 
his judicial allies. This person, dubbed by Mr. Justice 
Stephen the ‘half-lawyer,’ is found to be an intolerable 
nuisance, and his most irregular conduct seems likely 
to lead to a judicial revolt against the whole system of 
“suitors in person.” In a recent case Mr. Justice Grove 
complained that “this course is very inconvenient. 
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There are many parties who do not appear in forma 
pauperis, but are well able to instruct, yet do not in- 
struct counsel. They take up our time, which might 
well be much more usefully employed. Counsel 
would have put the points of the case before us clearly 
and distinctly; here we have had very much trouble in 
striving to elucidate, and to extricate the real legal 
points inissue. We believe that we have succeeded 
in doing so, but this labor on our part must not be 
taken to be a precedent. It is not our duty to find out 
the real points of law from amid the chaos. The real 
points ought to be presented to us; we should not 
have to find them.” The Journal suggests that the 
court may in certain instances rebuke the “‘half-law- 
yer” by awarding him no costs.—Albany Law Journal. 


TOLERANCE ON THE BENCH.—Commenting on the 
remarks recently made in these columns on the “Gift 
of Judicial Silence,” the Ohio Law Bulletin says: 
‘“‘With us the judges are more tolerant, in the State 
courts at least, and oral arguments are not subject to 
much interruption by the bench. We have known of 
eases where counsel, “‘intoxicated with the exuberance 
of their own verbosity,’’ have consumed hours in the 
painful effort to explain a point of law too clear to ad- 
mit of argument, and the court endured it all with re- 
markable patience. But on the whole a patient judge 
is preferable to an irritable one, and it is far better 
that the court should limit counsel’s argument within 
a specified time than worry him by constant interrup- 
tions.—Law Journal (London). 


CUSHING’S MANUAL IN CourT.—A raw citizen in 
Idaho was elected a justice of the peace, and the only 
law book he had was a Cushing’s Manual. The first 
case before him was that of a cowboy for stealing a 
steer. When the case was called the only lawyer in 
the little town was there to defend the prisoner. ‘As 
there is no counsel for the other side,” he said, “I 
make a motion that the case be dismissed.” The jus- 
tice looked over his Mannal. ‘‘A motion has to be 
seconded,” he said. ‘I second the motion,” promptly 
responded the prisoner. ‘*The motion has been made 
and seconded that the case be dismissed,” said the 
court. “Allin favor will please say ‘ay.’”? The pris- 
oner and his attorney voted ay, ‘‘All opposed say 
‘no.’”? Nobody voted. ‘“The motion is carried and the 
case is dismissed,’ remarked the court. “A motion to 
adjourn is now in order.”” The prisoner made the mo- 
tion and the court adjourned.— Washington Critic. 


BILLs AND BULLS.—The title of the bill which Mr. 
. Gladstone will ask leave to introduce on the 8th, as set 
down in the orders of the house of commons, suggests 
that the first step towards adopting Irish ideas has been 
well made by employing Irish modes of expression. 
The bill is to be “ta bill to amend the provision for the 
future government of Ireland.” Parliament has per- 
formed from time to time many facts in the statute- 
book by way of amendment, but now it is to be asked 
to amend a provision which is inthe future. It re- 
quires the mind of Mrs. Malaprop to grasp this germ 
of the long-anticipated bill. Let us, with her, be hope- 
ful, so that we will not “anticipate the past; our re- 
trospection shall be all to the future.””—Law Journal. 


THE DREADFUL MILLINER.—London Truth says: 
“The books of a milliner have now been produced in 
court, the mask has been dragged from the dress- 
maker’s shameless face, and we can see for ourselves 
the daily course of her most profitable trade. We know 
now that fashionvbls women in these starvation times 
wear on their backs, gowns that cost their husbands 
£210, the whole material and trimming of which do 





not amount to £80; that West End milliners consider 
that they are justified in charging £170 for a garment 
that only costs £62 odd, with 40 percent. profit added; 
that it is the custom of the trade to promise to make a 
dress for one sum and without a blush to put it down 
in the bill at three times the cost; and, to compete 
with the tallyman or village peddler in a dodge well 
known to every farm-servant in the country, or slavey 
why sees daylight through a London area. The leav- 
ing or contidence dodge is familiar enough to the low- 
er orders, and equally so to the customers of the fash- 
onable milliner.” 

We have long known that truth “‘is mighty and will 
prevail.” If the London truth (we trust the appellation 
is not a misnomer) can, with the aid of any courts 
however august, circumscribe, limit or in any way con- 
trol the dreadful trade of the “‘dreadful milliner,”? we 
will confess that it can discount its “‘old reliable”? name- 
sake, and is not simply mighty, but omnipotent. 


THE people of East Boston charge one of their 
judges with insanity on account of his eccentric ac- 
tions. If they did not include in their specifications 
his sending a young lawyer to jail for parting his hair 
in the middle they would have a stronger case.— Wash. 
Law Rep. 

[The young lawyer’s style of hair dressing shows 
clearly a praise-worihy desire to keep his head level, 
and the judicial noddle is manifestly out of line.—Ep- 
C.L. J.) 


AFFIDAVIT EXTRAORDINARY. 
STATE OF ILLINOIS, } 


Mason County. 

Horace Collins, being duly sworn, on oath says, that 
he was not incarcerated in the common jail of said 
county and State aforesaid, on or about March the first, 
A. D., 1886, or at any time since or before, or in any 
other jail or calaboose in said county and State afore- 
said. 

The affiant further says, that he has been sui juris at 
all times, and has exercised all rights and liberties over 
his habeas corpus, in the county and State aforesaid. 

The affiant further says, that the several rumors, re- 
ports and current stories about his incarceration in 
said jail or calaboose in county and State aforesaid, by 
divers citizens, and at sundry times, are false, malic- 
ious and untrue, and that they have been made with 
an abandoned and malignant heart, thereby feloniously 
traitorously, wickedly and unlawfully intending to in- 
jure the good name of the afliant, and since these false- 
hoods have been circulated in said county and State 
aforesaid, the affiant has suffered great pain in body 
and mind, and that his damnun absque injuria is great. 

The affiant further deposeth and saith, that hereto- 
fore at all times he has borne a good reputation, and 
the love and respect of his fellowman, and that he has 
always and all times conducted himself as an honest, 
upright citizen. 

Therefore, ever since said reports were made and 
circulated, he has been grossly wronged by those who 
knew him, and atall time since, and now he denies 
each and every assertion in manner and form as they 
have been made in county and State aforesaid, and 
with this plea, he puts himself upon God and his 
country. H. COLLINS. 

Subscribed and sworn to before me this 14th day of 
April, A. D. 1886. LYMAN LACEY, Ja., N. P. 

R, J. Cooney, Att’y for Aftiant. 

—Chicago Legal News. 








